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Attorney’s fees are ordinarily not a part of the recoverable costs in a 
case. There are, however, many instances where a reasonable attorney’s 
fee may be allowed to a successful litigant. The instances where the fee 
is allowed are of three general types, statutory, contractual, and equita- 
ble. The purpose here is to review these instances, as they are revealed 
in the Florida cases. 


The general law is well settled as to such recoveries. The supreme 
court has pointed out that there is no general rule allowing attorney’s 
fees as an ordinary thing.' But provisions for the payment of attorney’s 
fees have been consistently upheld where the statutory provision is con- 
stitational or where the fee is expressly provided by the parties in the 
contract. These cases fall into three main classes: first, where they are 
provided by the statute; second, where they are provided by the contract 
itself; and third, the cases in which general principles outside the sta- 
tutes have been followed. The last named class consists of equitable 
principles require that the petitioning party should be relieved from all 
costs, taxable or otherwise. 


The most typical example of the statutory provisions of attorney’s fees 
is found in those statutes allowing fees against railroads.2 The first of 
these provides for attorney’s fees as a penalty for the non-payment of 
claims when they are properly demanded from the railroad company.? 
The intention of the legislature to use the grant of an attorney’s fee to 
the plaintiff, as a penalty is clearly shown by the fact that in these sec- 
tions the provision is coupled with an additional penalty of fifty per 
cent a year of the unpaid claim. It is provided that where the additional 
penalty does not apply there shall be no attorney’s fees. This section 
has been held constitutional and the supreme court pointed out that the 
fifty per cent penalty could not be taken into consideration in assessing 
the fifteen per cent attorney’s fees provided by the statute. Another 
section’ provides that an attorney’s fees may be collected when the plain- 
tiff sues for stock killed by a railroad on its right of way when the track 
is not fenced. It is further provided* that the fee shall not be allowed 


1 State v. Barnes, 87 Fla. 168. 99 So. 668. 


2 C. G. L. 1927, Sect’s 6647, 6647, 6648, 6672, 6675, 6676, 6677, 6686, 
6736, 6747. 


3 C. G. L. 1927, Sect’s 6647, and 6648. 

4 Atlantic Coast Line v. Coachman, 59 Fla. 1380, 52 So. 377. 
5 C 

6 


. G. L. 1927, Sect. 6672. 
C. G. L. 1927, Sect’s 6675, and 6676. 
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in cases where the amount recovered is only equal to or less than the 
amount tendered by the railroad company as payment for the stock. How- 
ever, the statute provides and the court has pointed out’? that the attor- 
ney’s fee applies when the damages originally asked are more than the 
amount recovered. The case further points out the purpose of the pen- 
alty, as interpreted by the court, is as follows, “The statute is founded 
strictly upon the police power of the state, being designed to protect the 
traveling public from the danger of collision with cattle upon the tracks 
of the railroad companies.” Therefore, it would seem that the reason that 
the statutes relating to railroads have been upheld as to constitutionality 
while some others, such as that applying to the enforcement of material 
men’s liens have not, is because in the case of railroads we have a reas- 
onable classification of litigants based on the police power and public 
policy.®. Still another provision? is to the effect that all judgments ren- 
dered against the railroads under that statute dealing with railroad cross- 
ings, shall include a reasonable attorney’s fee. The last provision'® deals 
with over charges and violations of the regulations of the Railroad Com- 


mission and provides for an allowance of attorney’s fee where the plain- 
tiff is forced to sue. 


The instance in which the legislature has used attorney’s fees as a pen- 
alty is closely analogous; although not nearly so successful in its result. 
In the section relating to the regulation of telegraph companies" it is 
provided that, ‘““Any person recovering the penalty here specified or any 
damages under section 6347 or 6348 shall be entitled to recover in ad- 
dition thereto, ten per cent of the amount so recovered as attorney’s fees.” 
This statute did not accomplish its purpose because its action has been 
limited so greatly by the Federal regulation of telegraph companies as 
interstate commerce. It was held by the Florida court that in interstate 
transmissions the state court would be bound by the Federal rule to al- 
low a limitation of liability in the contract, whereby the company limits 
its liability to the amount paid for the message. Since limiting the lia- 


bility is almost always done'2 by including a provision on the back of the 
blanks, the statute has had little effect. 


In actions against insurance companies the legislature has provided 
that, “upon the rendition of a judgment or decree of any Court of this 
state against any person, company, etc., in favor of the beneficiary or 
beneficiaries under any policy or contract of insurance—a reasonable 
sum as fees or compensation for his, her or their attorney... .’'3 This 
provision has been upheld by both the state and the Federal Courts as 
an “appropriate police regulation of a business affected with a public in- 
terest.”'4 And it is not in contravention of section 1, Declaration of 


7 Atlantic Coast Line v. Perry, 66 Fla. 299, 55 So. 93; Validity of the Statute also upheld 
in S. A. L. Ry. v. Robinson, 68 Fla. 407, 69 So. 139. 


8 Jacksonville T. and K. W. Ry. Co. v. Prior, 34 Fla. 271, 15 So. 760. 

9 C. G. L. 1927, Sect. 6686. 

10 C. G. L. 1927, Sect. 6736. 

11 C. G. L. 1927, Sect. 6349. 

“12 Western Union Telegraph Co. V. O. H. Wright and Co., 79 Fla. 600, 84 So. 604; 


Postal Telegraph Cable Co v. Warren-Goodwin Lumber Co., 25 U. S. 27, 40 Supreme 
Court 69. 


13 C. G. L. 1927, Sect. 6220. 
14 U. S. Fire Ins. Co. v. Dickenson et a] 82 Fla. 442, 90 So. 613; see also, Hartford 


Fire Ins. Co. v. Wilson and Isomer Fertilizer Co., 4 Fed. 835 (2nd); Hartford Fire Ins. 
Co. v. Redding, 47 Fla. 228, 37 So. 62. 


~ 
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Rights nor section 1, article 14 Constitution of the United States.'s This 
is important because in the analagous situation of attorney’s fees for the 
enforcement of labor and material men’s liens the decision has been ex- 
actly opposite. 


There is little apparent reason for the great difference between at- 
torney’s fees in insurance cases and in labor lien cases. It would seem 
that public policy would be as well served by allowing a material man or 
a laborer to recover attorney’s fees in a suit to enforce his just claim 
against a more powerful employer as it is in the case of insurance claims. 
The case of Dell v. Marvin'* so decided and the classification was upheld 
as a reasonable one. But in a later Federal case it was held that the 
Florida statute violated the Federal constitution.'7. The ground stated 
in the opinion was, “an effect of the statute now under consideration is 
to make defendant in only one class of suits chargeable with expense in- 
curred by plaintiffs who sue for more than they are entitled to recover, 
with the result that the defendant, though he successfully controverts 
the amount of the claim made against him, may be required to pay more 
than he owes or than the plaintiff claimed.” In several later cases the 
Florida court denied recovery on the same ground.'® The statute was 
amended in an effort to eliminate this objection.’ It was provided that 
“where the owner has made a tender of the amount he admits to be due, 
and where the recovery does not equal the amount so tendered by the 
owner, then no recovery of attorney’s fees shall be had against him.” 
But the Florida court has held that the attempt was unsuccessful.2° 


A further statutory provision for attorney’s fees in favor of the labor- 
er has been allowed.2' It provides, “in case of failure of any person, 
firm or corporation to pay any legal holder of any such check, punch-out 
ticket, coupon, token or other device issued by them in payment for la- 
bor, the full face value thereof in current money of the United States, on 
or after the ninetieth day succeeding the day of issuance, when so de- 
manded, such holder may immediately bring suit thereon in any court 
of competent jurisdiction, and in addition to recovering the full face 
thereof with legal interest from demand, may recover ten per cent of 
said amount as attorney’s fees in the same suit.” This statute has been 
held to be entirely within the constitutional requirements.22 It was first 
held that the provision was void because it was not covered by the title 
of the act.22 But the above case cited in support of the statute held that 


such an objection is of no importance after the statute has been embodied 
in the Revised General Statutes. 


In the action of partition2+ it is provided that, “every party in interest 
whether complaintant or respondent shall by decree of the court be bound 


15 Tillis v. Liverpool and London Ins. Co., 46 Fla. 268, 35 So. 171; Knights of Pythias 
v. Lipscomb, 50 Fla. 406, 39 So. 637. 


16 Dell v. Martin, 41 Fla. 221, 26 So. 188. 

17 Union Terminal Company v. Turner Construction Company 247 Fed. 727, 159 C. C. 
A. 585. 

18 Crim v. Drake, 86 Fla. 470, 98 So. 349; Palm Beach Bank and Trust Co. v. Lainhart, 
84 Fla. 662, 95 So. 122. 

19 C. G. L. 1927 Sect. 5388. 

20 Martin v. Rothar, 94 Fla. Fla. 205 113 So. 713 

21 C. G. L. 1920, Sect. 3946. 

22. Henderson Waits Lumber Co. v. Croft 80 Fla. 119, 103 So. 414. 

23 Prairie Pebble Phosphate Co. v. Silverman, 80 Fla. 541, 86 So. 508 

24 C. G. L. 1920, Sect. 5001. ; 
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to pay a share of the costs and charges including attorney’s fee of com- 
plaintant’s solicitor.” It would seem that the right to attorney’s fees in 
partition is very nearly akin to their allowance from a general fund, be- 
cause the party petitioning is acting not for himself but often is for the 
best interest of all. Thus it would seem that even in the absence of. sta- 
tute attorney’s fees could be apportioned and it was even so held in some 
states. But the general rule is that they cannot be allowed except by sta- 
tutory authority.2® A very recent case has gone to the supreme court on 
this statute.2¢ The question was raised by an application for a writ of 
prohibition to forbid the circuit court from keeping jurisdiction to award 
and secure the plaintiff attorney’s fee after a settlement out of court. 
The applicant, defendant below cited, on the theory that by the phrase 
“arising from the suit” the legislature meant that the suit must be pros- 
ecuted to its conclusion before any right to attorney’s fees arose. The 
lower court was upheld by the supreme court and allowed to retain juris- 
diction to assess attorney’s fees. On the subject of partition it has been 
brought out that there can be no allowance of a fee where the co-tenant 
petitioning for the partition is an attorney acting for himself.27_ This de- 
cision will be referred to later. 


In eminent domain proceedings the legislature has provided2® that “all 
costs of the proceeding shall be paid by the petitioner, including a reas- 
onable attorney’s fee for the defendant to be assessed by the jury.2° This 
section and the one providing for fees in garnishment are unique in that 
they allow attorney’s fees to the defendants. The supreme court has foli- 
lowed the policy of protecting the owner, whose land is being taken from 
all costs of his defense even where he retains the land. In one case*° 
a railroad company instituted proceedings and then dismissed. The de- 
fendant instituted an action to recover his attorney’s fees and the court 
warded him five per cent of the value of the land at the time of the 
suit. The court said, however, that such an award could only be made 
where actual service to the value awarded had been rendered. 


In garnishment cases*' an attorney’s fee is provided as follows: “When- 
ever any writ of garnishment is sued out in any of the courts of the jus- 
tices of peace or county courts, in the state, and the same shall be dismiss- 
ed, or the plaintiff shall fail to sustain his claim, the defendant or defen- 
dants in garnishment shall be entitled to receive from the plaintiff an 
attorney’s fee of ten dollars.” It is further provided?2 that no appeal shall 
be taken from the judgment of such court until the attorney’s fee has been 
paid into court. The Supreme Court has been strict in applying this sta- 
tute; and has refused to allow a fee when application was not made be- 
fore final adjournment of the court for the term.?2 This decision follows 
the rule that since in garnishment and eminent domain proceedings the 
fees are taxed as cost, all rules as to costs apply.24 There are several oth- 


25 47 Corpus Juris 605. 

26 Girtman v. Starbuck, 48 Fla. 265, 37 So. 741. 

27 Ex. Rel Helen Phiffer Glass, Fla. 

28 C. G. L. 1927, Sect. 5096. 

29 Fla. Cent. & P. Ry. Co. v. Bear, 43 Fla. 319, 31 So. 287. 

30 Jacksonville Terminal Co. v. Blanshard, 85 Fla. 500, 96 So. 286. 

31 C. G. L. Sect. 4170. 

32 C. G. L. Sect. 4171. 

33 State v. Phelps, 61 Fla. 433, 54 So. 814. 

34 See also; MecGowin v. Town of De Funiak Springs, 52 Fla. 556, 42 So. 187. 
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-ey statutory provisions for attorney’s fees in special cases. They are for 
unimportant actions and none of them have any special importance oth- 
er than as illustrations of the fact that the legislature has used a grant 
of attorney’s fees to the plaintiff as a penalty against the defendant. 
These minor provisions are: section 385725 which deals with the situa- 
tion arising when the regular attorney of the board of county commis- 
sioners represents a mining interest and the commissioners seek to re- 
strain the mines from certain practices as to waste; section 1473 which 
deals with the collection of delinquent taxes on drainage district land; 
chapter 1471, acts of 1931, paragraph 90, provides for attorney’s fees 
in suits to foreclose tax liens on drainage district land; section 2142 which 
provides for the limitation of attorney’s fees for the collection of World 
War Veterans Insurance and the appointment of guardians where nec- 
essary. This last section does not come under the general statements as 
to the others; it is different in that here the purpose is obviously to pro- 
tect the plaintiff himself. A Federal statutes on the collection of War 
Risk Insurance provides that the attorney’s fee must be fixed by the court 
and cannot exceed ten per cent of the recovery. 


The Supreme Court has said that, an attorney’s fee provided by sta- 
tute to be paid by insurance companies when they unsuccessfully defend 
actions upon policies, should be demanded in the declaration as if the 
action sought to enforce a straight-out statutory penalty.27 This logically 
follows from the type of statute that we have in most cases and will ap- 
ply wherever the analogy holds. The statutes themselves often state that 
the recovery of attorney’s fees is to be in the same action, for which 
they are given.2° When they do not, it may often be implied from the 
context. In the case of insurance companies the court has said, “The 
language?? shows very clearly that the legislature intended to authorize 
the plaintiff in actions on fire and life insurance policies to recover in ee 
one and the same judgment the amount due on the policy and the attor- 
ney’s fees.”*° In another case in a bill filed to enforce a mechanic’s lien, 
no demand was made for attorney’s fees and no allegation in reference 
to such matter was contained in the bill, and after decree pro confesso 
complainant obtained a decree for attorney’s fees. The supreme court 
held that this was an error, without considering the Constitutionality of 
the allowance of the fee.** Thus the court has held that the statutory 
rights to attorney’s fees must be demanded properly and in time, or it is 
lost. However, amendments have been allowed in the Circuit Court and 
the ordinary tests as to whether the trial of the cause was prejudiced 
is the only one applied.42 Objections to the recovery must be allowed 


36. G. 1927. 
36 Act of May 20, 1918, 40 Stat. 555, 9 Fed. Stat. ann. 1805, U. S. Compiled Stat. Sect. 

514 K.K.; Act of Mar. 4, 1925, Sect. 2, 43 Stat. 1802, 38 U. S. C. A., Sect. 551. Also see: 

U. S. v. K. Konstovich, 17 Fed. (2nd) 84; also Rose “Federal Procedure” 4 ed P. 314. 

37 U. S. Fire Ins. Co. v. Dickerson et al 82 Fla. 442, 90 So. 621. 

38 As examples: In the case of telegraph companies, Section 6349 of C. G. L. 1927, 
“shall be entitled to recover in addition thereto, ten per cent of the amount so received, 
as attorney’s fees. In case of railroads Section 6672 of C. G. L. 1927” “shall be liable for 
double the value of the animal killed or injured and for the attorney’s fees.” : 

39 C. G. L. 1927, Sect. 6220, “Upon the rendition of a judgment or decree of any court— 
there shall be adjudged or decreed against such person—” 

40 Hartford Fire Ins. Co.v. Redding, 47 Fla. 228, 87 So. 62. 

41 Price et v. Borden et al 39 Fla. 218, 22 So. 657. 

42 Tillis v. Liverpool and London Ins. Co. 43 Fla. 268, 35 So. 171. 


. 
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dence to establish the fee.42 


The second main type of allowance of attorney’s fees is where they are 
expressly provided for by the terms of the contract. They must be so 
provided for to be recoverable because attorney’s fees are not regarded 
as an element of damages which may ordinarily be recovered on a breach 
of contract.44 Although there are statutes affecting this type of provis- 
ion; it does not depend on statutory authority for its validity. Such pro- 
visions are a term of the contract and re enforced by the courts for 
the same reasons that other terms would be. However, the court has 
been favorable in its expression concerning such contractual provisions 
for attorney’s fees. They have said “It is in accord with soundest prin- 
ciples, that the expense of litigation should be borne by the party whose 
breach of contract necessitates such litigation.”45 Of course it is true 
that the courts exercise a little closer control over these terms than they 
do over an ordinary provision. They will refuse to enforce them where 
they are excessive and may, where they feel it is burdensome, reduce 
the amount allowed.*¢ The usual forms of the term are as suggested 
in the Uniform Negotiable Instruments Act,+7 “with cost of collection” 
or “with attorney’s fee in case payment shall not be made at maturity.” 
The phrase “reasonable attorney’s fee’ is ordinarily used, but reasonable 
will be implied where it is omitted.4® The statutes dealing with the stip- 
ulation of attorney’s fees in contracts are as follows:42 Section 6229 
which provides that such stipulations shall not affect the validity or ne- 
gotiability of the contracts; Section 6940 which provides that a stipu- 
lation for attorney’s fees shall not be taken to increase the interest rate; 
section 6941, which states that the usury laws shall not affect the stip- 
ulation of attorney’s fees; and section 6762 which restates a provision 
of the Uniform Negotiable Instruments Act that attorney’s fees shall 
not be taken to render a sum uncertain so as to prevent its being in a 
negotiable instrument. There is considerable over lapping among these 
provisions but the purpose of all of them is to encourage the provision 
of attorney’s fees in contracts by safeguarding such provisions from in- 
terpretations of the usury and negotiable interest laws.5° 


While Florida not only allows, but safeguards provisions for attorney’s 
fees, some states have taken the opposite position and will not allow the 
enforcement of such provisions.®' There is no Florida Case directly stat- 
ing the law as to when an attorney’s fee, unconditionally stipulated for, 
matures and becomes payable. Of course this time is the time of the 
suit on the contract, note, mortgage or other instrument of which the 


provision is a part. There are other elements which must appear, how- 
ever. They are: 


43 K. of P. v. Lipscomb, 50 Fla. 406, 39 So. 637. 

44 Rogers, “Law of Damages” P. 103 White River L. and W. Ry. Co. v. Star Ranch 
and Land Co. 27 Ark v. 28, 91 S. W. Rep. 14. 

45 L’Engle v. L’Engle, 21 Fla. 131. 

46 17 C. J. 808; Cent. T. L. 17: 282, Oct 12. 1883. 

47 Uniform Laws annotated, Vol. V Uniform Negotiable Instruments Act, Sect. 2. 

48 McGill v. Cockrell, 88 Fla. 54, 101 So. 199. 

49 All sections C. G .L. 1927. 

50 L’Engle v. L’Engle, 21 Fla. 131; Aarons v. Dougherty, 79 Fla. 812, 84, So. 918; Logan 
v. Slade, 218 Fla. 699, 10 So. 

51 Yale Law Journal, 37; 490, Feb. 1928, which lists only thirty of the states as al- 
lowing the validity of such provisions in contracts. 


for and they may be made by objecting as to the admissibility of evi- 


yt 
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1. A suit must be brought on the note. 
2. It must be brought by an attorney. 


3. At the time of the bringing of the suit there must have existed a 
necessity for so doing.52 


An interesting question in connection with the provision for attorney’s 
fees in a note is discussed by Mr. R. W. Withers in the Florida State 
Bar Association Journal for January, 1934.53 This article discusses the 
possible liability of an endorser of a note for attorney’s fees provided 
therein. “Corpus Juris” cites the Florida case of Robinson v. Airel5+ as 
denying such a liabilityss but Mr. Withers points out that since the lack 
of notice is made the basis of the opinion, the case cannot be taken as 
authority for the view that endorsers are never liable. He concludes 
that ‘“‘while the decisions are by no means numerous, we believe that the 
weight of authority, as well as the decided weight of reason, makes the 


endorser liable for attorney’s fees, in any event, where the note calls for 
them.” 


Usury in a loan will not prevent the recovery of a reasonable attorney’s 
fee, provided for where foreclosure is necessary to enforce the payment 
of the principal sum of the loan.5* Of course, here, as in any action, the 
defendant may avoid the payment of the attorney’s fee by a tender of 
the amount legally due, in this case the principal alone. 


When a mortgage provides for a reasonable fee the stipulation is good 
even to the extent of being protected by the mortgage if collection is in a 
Common law action on the notes. In a Florida Case where that situation 
aroses? the mortgage contained the following covenant: “It is also agreed 
that the grantors shall pay all expenses of collecting said debt including 
attorney’s fees and that said money shall be secured by the mortgage.” 
The mortgagees brought suit in a court of law and recovered the debt 
secured by the mortgage and the judgment was paid, but defendant re- 
fused to pay any attorney’s fees paid out by the plaintiffs in prosecuting 
the suit. Plaintiffs then filed a bill to foreclose the mortgage to reim- 
burse themselves for the amount paid their attorney’s in collecting the 
debt. The supreme court held that the bill was well brought. From this 
decision it seems that it would be much safer to put the provision for at- 
torney’s fees in the mortgage than in the notes themselves, even when 
it is unlikely that the mortgage will be foreclosed. The above provis- 
ion was for “expenses of collection” and therefore covered attorney’s 
fees whether the collection was by foreclosure of the mortgage or by suit 
on the notes. A mortgage may also provide for attorney’s fees “in event 
of foreclosure.” The court has been careful to see that the attorney’s 
service was actually necessary. Where a mortgage stipulated attorney’s 


52 Cent. Law Journal, 19:79, Citing: Bullock v. Taylor, 39 Mich. 137; Churchman v. 
Martin, 54 Ind. 380; Alexandria v. Salvoy, 14 La. ann. 327; also see: Pool v. Thomas, 193 
Fla. 285, 111 So. 625. 


53 F. S. B. A. J. 7:180. 

54 Robinson v. Airel, 43 Fla. 30, 29 So. 633. 

55 The opinion states: “An ordinary endorsement does not carry with it an original 
obligation to pay attorney’s fees, and without notice of the dishonor of the note defen- 
dants would not be liable upon such an endorsement for attorney’s fees stipulated in the 
face of the note to be paid by the maker.” 


56 Purvis v. Frank, 57 Fla. 519, 49 So. 1023; Lyle v. Winn, 45 Fla. 419, 34 So. 158. 
57 L’Engle v. L’Engle, 21 Fla. 131. 
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fees “in event of foreclosure’s* the court would not allow them when 
the notes were placed in the hands of an attorney and were paid before 
foreclosure suit was actually instituted. Ordinarily in a foreclosure pro- 
ceeding the attorneys, where the mortgage provides for attorney’s fees, 
accept the sum allowed by the court as their fee, but such fees are al- 
lowed the mortgagee and not the attorney. It is intended as an indemnity 
to such mortgagee for expenditures necessarily made to protect his in- 


terest.s The same is obviously true in every onite where any contract 
allows attorney’s fees. 


The Florida Court has helds° that where the contract itself provides 
for “all costs, charges and expenses,” there must be a special allegation 
of attorney’s fees in order to bring them before the court for assess- 
ment. The supreme court refused to say that such language included at- 
torney’s fees or if such allegation is necessary where the stipulation is 
for reasonable attorney’s fees. In this case it was simply held that the 
provisions for “all costs” without allegation that attorney’s fees had been 
incurred was not enough to secure their assessment by the court. Wheth- 
er the same rule would apply if the stipulation were for reasonable at- 
torney’s fees is doubtful. The reasoning given would apply as well in 
that case; for the ground given was that without a direct allegation that 
the expense had been incurred the defendant would have no opportunity 
of defending against it. However in Colorado, a case cited in the anno- 
tations of the Uniform Negotiable Instruments Act*', it was held that 
the plaintiff need not allege that he has paid or has obligated himself 
to pay attorney’s fees where the contract provides for them, the action 
itself being regarded as proof enough. On the other hand an Iowa case, 
also cited, has denied recovery where an affidavit of attorney’s fees was 
not filed at the time the petition was filed.s2 It seems that in Florida the 
situation is much nearer that in Colorado, for our courts do not require 
the filing of an affidavit of attorney’s fees and we have a statute pro- 
viding for the automatic inclusion of an attorney’s fees provided in a 
note when the case is defaulted and the provision is for ten per cent 
or less. 


An early New York case cited and followed by the Florida Court® 
in reviewing the practice of taxing costs between solicitor and _ clients 
points out that originally neither law nor equity courts had the authori- 
ty to allow them. The basis of the practice is placed upon the Act of 
Richard II, giving discretionary power to award “damages” (costs), 
without any restriction as to the amount to be paid by one party to the 
other. The practice grew up of allowing those who acted for the benefit 
of others to be reimbursed to the full extent of their counsel’s fee. Thus 
the Florida case cited above held that where the counsel has been employ- 
ed to create a fund for the joint benefit of both parties, his fees, if he 
prevails, not if he loses, may be paid out of the fund. 


58 Pool v. Thomas, 93 Fla. 285, 111 So. 625. 

59 U. S. Savings Bank v. Pittman, 80 Fla. 423, 86 So. 567. 

60 Lyle v. Winn, 45 Fla. 419, 34 So. 158. 

61. Uniform laws Annotated, Vol. 5 P. 46; Citing: Bisk v. Brighton First National 
Bank, 78 Colo. 326, 241 Pac. 537. 

62 State Bank v. Gish, 157 Ia. 526, 149 N. W. 6000. 

63 C. G. L. 1927 Sect. 6941; R. G. S. 1920, Sect. 4854. 

64 Downing v. Marshal, 37 N. Y. 38. 

65 Lewis v. Gaillard, 70 Fla. 172, 69 So. 797. 
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The case of an ordinary bill of interpleader is a good example of such 
fund, if it is filed in good faith simply to determine which of the claim- 
ants has the right to the fund, then the complaintant is entitled to cost 
and his attorney’s fees.s© The important point here is that the party 
must be successful in establishing his right claimed and that his inter- 
est must be for the fund and not adverse to it. On this whole matter 
the Florida Court has adopted the holding of the New York Court as 
pointed out in a very early case.c*7_ The New York Court has said, “where 
the interest of the party is adverse nothing beyond the legal taxable cost 
can be allowed by one party as against the other.”** An interesting ex- 
ample of this rule is found in that case of Lewis v. Gaillard** when after 
the West Florida Seminary had been incorporated by statute into the 
Florida State College for Women, the heirs of James D. Westcott, who 
had left a trust fund for the first named institution, conceived that the 
trust had been terminated by the legislative action and sued the trustee 
to have it paid over to them. The fund was upheld against the heirs and 
they filed a petition for their attorney’s fees claiming that their litigation 
had been necessary for the settling of the estate. The court would not 
allow such a claim, pointing out that had the claimants been successful 
there would have been no fund at all. 


By the great weight of authority and absolutely in Florida there can 
be no recovery for attorney’s fees in an action at law, other than by sta- 
tutory provision.7° Some few courts have allowed them in special cases”! 
but there would seem to be little reason for such a development because 
if the plaintiff is deserving of greater than compensatory damages there 
is the ordinary method of awarding exemplary damages. However it 
must not be understood that counsel fees are an element of damages. This 
has been directly denied by the Florida Court.72 However, it is interest- 
ing to note that the court has allowed attorney’s fees under the provision 
of a bond, given to obtain a temporary injunction, where the provision 
was to indemnify the defendant “from all damages he might sustain.” 


Still it is clear that this is not a case of tort but merely of a contract 
provision. 


Just as attorney’s fees are not an element of damages they are not or- 
dinarily a part of the cost. It has been definitely held in Florida7* that 
there is no general principle to the effect that attorney’s fees are, or 
should be regarded as cost in a case. In speaking of statutory allowance 
of attorney’s fees it was mentioned above’> that our supreme court ordin- 
arily regards such provisions as being in the nature of a penalty and di- 
rect and that they be plaeded as such. A majority of the statutes clearly 


66 McKinnon v. Reliance Ins. Co., 111 Fla. 139, 151 So. 699, not where complainant is 
interested in the fund: Brown v. Marsh, 98 Fla. 253, 123 So. 762. 

67 State v. Fla., Cent. R. R., 16 Fla. 703. 

68 Ryckman v. Parkins, 5 Page 545, cited in case above). 

69 Lewis v. Gaillard, 70 Fla. 172, 69 So. 797. 

70 F. C. & P. Ry. Co. v. Seymour, 44 Fla. 557 33 So. 424; Gregory v. Woodberry, 534 
Fla. 544, 43 So. 504; also Fairbanks v. Wither, 18 Wis. 301. 
71 Fenney v. Smith, 31 O. St. 529—Ohio in a libel suit. Rogers, “Law of Damages” 
P. 108. 
72 Gregory v. Woodberry, 53 Fla. 566, 43 So. 504. 
73 Wittich v. O’Neal, 22 Fla. 592 Union Sawmill Co. v. Arkansas S. W. Ry Co., 49 So. 


133. 


74 State v. Barns, 87 Fla. 168, 99 So. 668. 
75 Act of May 20, 1918, Op. Cit., P. 12. 


378 FLORIDA LAW JOURNAL 


indicate such an intention. They are those pertaining to: 1 Railroad 
cases, 2 Telegraph, 3 Labor liens, 4 Insurance cases, 5 Labor checks, and 
6 Everglades drainage foreclosures. In the case of: 1 Garnishment, 
2 Partition, and 3 Eminent Domain the intention is that they should be 
taxed as costs. In case of garnishment the statute reads, “shall be taxed 
as costs, and collected as provided for other costs in the suit.” When the 
fees are included as costs they must be applied for as such, and failure 
to do so at the proper time will result in their loss. The Supreme Court 


has refused to mandamus the lower court or to tax them after the ad- 
journment of the term.7¢ 


The question of whether the attorney’s fees are costs or not may be 
important in determining whether a specified case reaches the jurisdic- 
tional limit as to amount in controversy. When the fee is not a part of 
the costs it may be added to make up the jurisdictional amount.77 At- 
torney’s fees are not costs where they are based on a stipulation in the 
contract. This is also true in considering the jurisdictional amount for 
Federal Courts.7¢ In each case where one is depending on a statutory 
fee to make up a jurisdictional amount, the statute must be examined to 
see if the fee is given as cost or not. 


A point on which there is a wide difference of authority is whether 
attorney’s fees resulting from a defense of a warranted title may be col- 
lected from the covenantor. Both “Corpus Juris” and “Ruling Case Law” 
state that there is a decided conflict in the cases on this point.7? The 
states where the question has come up have divided sharply on the mat- 
ter, with almost as many holding that there can be no recovery as there 
are holding that the fees are recoverable.*° Florida, it seems, has not 
had a case determining the matter. It will be noticed from the cases 
cited that if we follow the lead of our neighboring states, we will un- 
doubtedly deny the recovery. On the other hand the states where the 
recovery has been allowed are almost all Western states. In some in- 
stances it has been held that the fee is recoverable only if the covenantor 
has notice to defend the suit and fails to do so.*' Sutherland on Dam- 
ages®2 points out that there are often cases where resistance is useless 
and that under such circumstances the convenantee would not be allowed 
to run up a needless charge even after notice. On the other hand, in the 
case of a covenant to defend, no notice would be necessary. The general 
basis for the. recovery is that, since the warrantor would have to defend 
or be liable for the loss; the covenantee in possession may act as his 
agent and defend for him. But it will follow that as such agent the 
Covenantee must act reasonably and not start suits. The general prin- 


76 State v. Phelps, 61 Fla. 433, 54 So. 814. 

77 F. C. & P-Ry. Co. v. Seymore, 44 Fla. 457, 33 So. 424; Ring v. Merchants’ Broom Co. 
68 Fla. 515, 67 So. 1382; Hines v. Taylor ,79 Fla. 218, 84 So. 381. 

78 Conner et al v. Conn. Fire Ins. Co. 292 Fed. 767, (a Florida case). 

79 15°C. J. 1888; 7 B.C. L. 1170. 

80 Holding that they are properly recoverable if in good faith: 16 Idaho 59, 100 Pac. 
358; 104 Minn. 404, 116 N. W. 931; 39 Utah 395, 117 Pac. 874. Notes 24 A. S. R. 268; 35 

Holding contra: 25 Ga. 566, 71 Am-Dec. 190 190; 68 Miss. 161, 8 So. 332; 42 Tex. 418, 
19 Am. Rep. 47; 87 Va. 59, 12 S. E. 2. 

81 Holding notice necessary: 132 N. C. 628, 44 S. W. 362; 119 Ky. 180, 83 S. W. 109; 
144 Mo. A. 114, 189 S. W. 180; 16 N. Y. S. 721, 61 Hav. 246. 

82 Sutherland On Damages (8rd ed.) Vol. II P. 1677 ff. Rogers, “Law of Damages,” P 
104. 
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ciple is applied in Sutherland’s Damages to the implied warranty of title 
for personal property also, but although this may be logical, it has not 
been generally accepted. 


There seems to be no reason why this same reasoning could not be ap- 
plied in many cases where the plaintiff is secondarily liable as between 
plaintiff, defendant and a third party. An example of this application 
is found in a Massachusetts case®** when a town defended an action 
brought for an injury caused by the negligence of defendant in creating 
an obstruction on the sidewalk. The town was sued and judgment ren- 
dered; it thereupon recovered the amount of the judgment plus attorney’s 
fees and costs from the defendant who was primarily liable. 


It has already been pointed out under partition providing that attor- 
ney’s fees are not allowable to one who acts as his own lawyer.®> It is 
also interesting to note that it has been held that there can be no recov- 
ery of attorney’s fees in a suit for attorney’s fees.** The question of 
whether the supreme court will itself award attorney’s fees for services 
before it, has long been a doubtful one in Florida. In a case decided in 
1901°7 the court expressed the opinion that it had no jurisdiction to make 
such an award. The application was for fees under the statute and the 
court refused to grant attorney’s fees for services rendered in the ap- 
pellate court, saying that in any circumstance the application should be 
made in the first instance to a court of original jurisdiction. However, 
in a divorce case®* the court allowed fees to the indigent wife for services 
rendered her in the supreme court. But in 1934 the court again express- 
ed doubt as to its power to grant additional fees under a statutory pro- 
vision.£® In a divorce case closely following, an allowance of attorney’s 
fees was made to a divorced wife for an appeal in which she was not 
successful.2° The suit was by the husband and he was granted a decree 
and on appeal no reversible error was found but the attorney’s fees was 
allowed to the wife. 


Perhaps the greatest question that presents itself in a study of the 
allowance of attorney’s fees is “what is a reasonable fee.” The statute as 
well as the ordinary provision in a note use this language. Where it is 
not used it will be implied.2' The supreme court itself has stated, “The 
court should exercise care and caution in decreeing attorney’s fees to the 
end that only reasonable fees for services rendered be allowed.22 This 
fee it has been pointed out is usually accepted by the lawyer as his fee; 
however, the fee is not allowed to him, but to his client.2* In a very early 
case where the statutes allowed for a “collection fee” it was stated by the 
court that fees for other services on the same cause of action were not 


83 Sutherland, “Damages” (3rd ed.) Vol. III P. 1978. 
84 Westfield v. Mayo, 122 Mass. 100. 
85 Gertman v. Starbuck, 48 Fla. 265, 37 So. 731, 5 ann. Cases 833 and note; Cheney 
v. Ricks, 168 Ill. 583, 48 N. E. 78, Citing the Florida Case and following it. 

86 Westfield v. Mayo, 122 Mass. 100. 

87 F. E..C. Ry. Co. v. Hazel, 43 Fla. 263, 31 So. 272. 

88 Holly v. Holly, 81 Fla. 881, 89 So. 132. 

89 New Amsterdam Casualty Co. v. J. H. Blackshear, Inc. Fla., 156 So. 695. 

90 Schaeffer v. Schaeffer, Fla., 157 So. 331. 

91 McGill v. Cockrell 88 Fla. 54, 101 So. 199. 

92 Evors v. Bryan, 77 Fla. 399, 81 So. 513; Restated exactly in, Purvis v. Frink, 57 
Fla. 519 49 So. 1023. 
93 U. S. Savings Bank v. Pittman, 80 Fla. 423, 86 So. 567. 


380 FLORIDA LAW JOURNAL 


forbidden ;°+ so it would follow that the lawyer is in no way bound by 
the fee allowed. 


Some of the statutes are quite minute in their regulation of the fee, 
as for example in the case of railroad claims®* where it is provided, ‘not 
to exceed fifteen dollars, if the amount recovered does not exceed one 
hundred dollars and not to exceed fifteen per cent on any amount recoy- 
ered greater than the sum of one hundred dollars.”’ Others as for ex- 
ample the statute on eminent domain proceedings®* place the responsi- 
bility of determining a reasonable fee on the jury. Ordinarily, howev- 
er, the determining of the reasonableness of the fee is left to the court.’ 
Formerly it was necessary for the court to determine that every fee 
included in a judgment was reasonable, no matter how small it might 
be.c® In 1915 a provision was passed which stated, “It shall not be ne- 
cessary for the court to adjudicate an attorney’s fee provided in any 
note or other instrument of writing, to be reasonable and just, when 
such fee does not exceed ten per cent of the principle sum named in said 
note.”’°: The rule in Federal cases is that in every case the reasonableness 
must be submitted to the jury.'°° This is because the seventh amendment 
to the Constitution of the United States requires a jury trial in suit at 
common law where the amount is over twenty dollars. 


An early Florida case held that a quantum meruit is the proper meas- 
ure of reasonableness.'** In 1890 the court held that in equity cases 
the record should show that the allowance was made upon proper testi- 
mony.'°2 A later case held that a decree of a chancellor for attorney’s 
fees could not be upheld in the absence of testimony to support it and 
that if the case was tried before a master he must file a copy of such 
testimony with his report. '°° In the case of Gumby v. Drew'™ the court 
said, “we have repeatedly held that where a mortgage provides for a 
reasonable attorney’s fee, the record must show that the allowance there- 
of was made on proper testimony and that it is error to decree a sum 
therefor without such proof.” The decision also points out that there 
is no difference in principle between the contractual and statutory lia- 
bility for attorney’s fees. 


In an action at law of course the rule is different because all the evi- 
dence is not before the court as part of the record. Thus in the case 
cf Varn v. White's it was held that, “we must assume in the absence 
cf a bill of exception that there was sufficient evidence upon which the 
emount of the fee was fixed.” This case was for a fee to be fixed by 
a jury and no exception was taken. 


94 Carter v. Bennett, 6 Fla. 213. 

95 C. G. L. 1927, Sect. 6648. 

96 C. G. L. 1927, Sect. 5096. 

97 Williams v. Pensular Grocery Co. 73 Fla. 937, 70 So, 517; Yale Law Journal, 37:494. 

98 Holder v. Kiser, 68 Fla. 32, 67 So. 85. 

99 C. G. L. 1927, Sect. 6941, Rev, Gen. St. 1920 Sect. 4854 Stricty v. John Deere Plow 
Company 92 Fla. 210, 109 So. 632 100. 

100 Thorpe et al v. Nat. City Bank of Tampa, 274 Fed. 200. 

101 Carter v. Davis et al, 8 Fla. 183. 

102 Long v. Herrick, 26 Fla. 356, 8 So. 50. 

102 Long v. Herrick, 26 Fla. 356, 8 So. 50. 

103 Adams v. Fry, 29 Fla. 318, 10 So. 559, Taylor v. Brown, 32 Fla. 334, 13 So. 957. 

104 Gumby v. Drew, 45 Fla. 350, 34 So. 305. 

105 Varn v. White, 68, Fla. 329, 67 So. 142. 
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The opinion of expert witnesses (other members of the bar) as to 
the value of the attorney’s service in the case is the usual type of testi- 
mony taken. However, it is not conclusive nor is it binding either on 
the court or on the jury. 


The general tendency it seems is for a provision of attdrney’s fees in 
more and more cases, both by contract stipulation and by statute. Where 
it aids in making justice more complete or easier to secure the provision 
is certainly to be encouraged. It would seem that the provision of at- 
torney’s fees in a contract is always desirable. From the standpoint of 
the legal profession it would not be out of place to notice that here are 
fees that at least one would collect with more encouragement. 


THE FAMILY ALLOWANCE UNDER THE 
PROBATE ACT 


By C. EDMUND WoRTH, Tampa 


New laws, no matter how carefully drafted, it seems always open up 
interesting problems of construction, and, what is even more interest- 
ing from the professional viewpoint, possibilities of litigation to settle 
their meaning. I doubt if the legislature of Florida ever enacted a sta- 
tute which had an equal amount of thought devoted to its draftsmanship 
as was given the Probate Act. And yet, with one of my first attempts to 
apply it I discovered some interesting ambiguities which I propose to dis- 
cuss in this paper. My own controversy was settled by compromise and 


I am therefore free to analyze the problems without embarrassing any 
pending litigation. 


Tucked away in Section 124 relating to order of payment of expenses of 
administration and claims against the estate we find this subsection. 


“Class 4. 


“If necessary for support a family allowance of one year’s 
support for the widow or minor children of said decedent, or 
both, in addition to the homestead and exempt personal property. 
Upon petition of the widow, if any, or the legal guardian or 
the person having the care and custody of a minor child or chil- 
dren, upon notice to the personal representative, a reasonable 
allowance shall be fixed by the County Judge in personal proper- 
ty, money, or both, for the support of said widow and minor 
children considering the needs of- the family and the value of 
the estate. Said allowance or the portion thereof payable in 
money shall be payable in equal periodic payments to be fixed 
by the County Judge and shall be payable to the widow, if any, 
for the support of herself and the minor child or children, if 
any; and if there be no widow, then the same shall be payable 
to the legal guardian or to the person having the care and cus- 
tody of any minor child or children. Upon the petition of any 
_— interested in the estate, the County Judge may increase, 

ecrease, disontinue or modify the allowance; but in no event 
shall such allowance exceed the sum or value of twelve hundred 
dollars.” 


& Hae? 
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minor children? 


2. Can a person who is not a member of deceased’s family at the 
time of his death, who was not entitled to support during the lifetime of 
deceased but who is none the less the widow or minor child (e. g. a wife 
who is living apart from the deceased for her misconduct, or a married 


Two questions are immediately flashed into the student’s mind. 


1. Does the use of the words “in addition to the homestead and ex- 
empt personal property” in the first sentence operate to vest the exempt 
personalty in the widow and minor children and to divest a testator of 
power to dispose of exempt personalty otherwise than to his widow and 


minor daughter) be entitled to this family allowance for her support af- 


ter his death? 


FIRST QUESTION 


Does the use of the words ‘in addi- 
tion to the homestead and exempt per- 
sonal property” in the first sentence 
operate to vest the exempt personalty 
in the widow and minor children and 
to divest a testator of power to dis- 
pose of exempt personalty otherwise 
than to his widow and minor children? 


In considering the first question we 
should start with Article X of our Consti- 
tution. It will there be noted, first, that the 
personal property exemption referred to in 
the statute, like the homestead, exists on- 
ly in the head of a family residing in this 
State; whereas Section 124 applies to a dis- 
tribution in all estates. Next, it is to be 
observed that the Constitution expressly 
says 

“the real estate shall not be alienable 

without the joint consent of husband 

and wife when that relation exists” 


but that it nowhere attempts to identify 
any specific one thousand dollars worth of 
personalty or to make it inalienable in the 
lifetime of the homesteader. And the Con- 
stitution does not attempt to pass the ti- 
tle of the personalty to anyone. The prop- 
erty in personalty does not by virtue of the 
Constitution descend to anyone—it is only 
the exemption which inures to them. In 
other words, if, by virtue of the statute 
of descents, by virtue of the statute of dower, 
or by will, the widow and heirs acquire the 
exempt personal property they take it free 
of debt; but full power resides in the testa- 
tor to dispose of his exempt personalty to 
strangers so far as Article X is concerned. 
Our Court has said: 


“The widow and heirs ... . acquire 
their proprietary rights of property in 
the things exempted, not from the con- 
stitutional provisions quoted but en- 
tirely from the statutes regulating dow- 
er and the descent of property, unaf- 
fected by such constitutional provi-, 
sions, except that the latter  instru- 
ment appends to the things exempted, 
in their transmission to the widow and 


heirs, the feature of immunity from 


forced sale for the debts of the ances- 
tor.” 


Speaking of one’s so-called “exempt per- 
sonalty” the Court further says that one 


“is left by the Constitution with the 
same unrestricted right to dispose of it 
by will, to take effect on his death, as 
he is left free by the Constitution and 
laws to alienate it absolutely during his 
life .... When the ancestor, then, dis- 
poses of such property by will, if it is 
therein given to others than his heirs 
at law, such heirs at his death, find 
themselves in the presence of such a 
will, with no right of ownership of 
any property to which the constitution- 
al immunity from debt could attach.” 


It is clear, therefore, that Section 124 of 
the Probate Act can not refer to any ex- 
empt personal property which the Constitu- 
tion has given the widow and heirs — for 
it gave none. We turn next to the statutes 
to see if this provision has reference to 
some other statute. 


I find nothing in the law prior to the 
Probate Act to which it could refer. Sec- 
tions 5787 and 5788 C. G. L. only referred 
to the method of setting aside exemptions 
after levy. 


Section 387 of the Probate Act gives to 
the widow of an intestate certain house- 
hold effects but these apply to intestates 
only and they might be more or less than 
the one thousand dollars exemption. The 
statute expressly says that such articles 
shall not be considered as part of the wid- 
ow’s dower or inheritance. 


The only references to exempt personalty 
in the Act are found in Section 160 where 
it is provided that personal representatives 
shall not be compelled to “pay any legacy 
or deliver any specific personal property 
bequeathed to any person (unless such per- 
sonal property be of the exempt personal 
property)” until it be established that the 
remainder of the estate be sufficient to pay 
the debts etc.; and in Section 165 where it 
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is provided that if the estate consists only 
of homestead and exempt personal property 
distribution may be made _ immediately 
“among the persons entitled to receive the 
same.” 


Construing these sections together with 
Section 124, I am of the opinion that the 
legislature did not intend by Section 124 to 
provide that every widow and all minor 
children should take the exempt personal- 
ty but only intended to say that if by vir- 
tue of a will, or of the statute of descents 
or the statute of dower they did take it, 
such taking should not be considered in 
fixing the family allowance. The reasons 
which lead to this conclusion are: 


(a) The statute does not set out how 
or in what proportions they take the 
exempt personalty. As to the home- 
stead the statute had given the widow 
a life estate the children a remainder 
per stirpes (Sections 28 and 26). But 
no such chart was given for exempt 
personalty. 


(b) If this language be construed as 
giving the homestead and_ personal 
property then its disposition of the 
homestead conflicts with other sections 
of the Act. It will be noted that if 
Section 124 is intended to vest title in 
the homestead and exempt personalty it 
vests it only in the widow and minor 
children of the decedent whereas Sec- 
tion 28 positively vested the homestead 
in the widow and lineal descendents 
(thus including grown children and 
grandchildren which Section 124 would 
exclude). 


(c) Section 160 recognizes the right 
to bequeath exempt personalty by pro- 
viding that before any legacy in money 
or specific personal property (unless 
such personal property be exempt per- 
sonal property) is paid it must be es- 
tablished that there is sufficient to pay 
debts, family allowances, taxes, claims, 
charges and expenses of administra- 
tion, ete. 


(d) In Section 165 providing how to 
close estates which consisted only of 
homestead and exempt personalty, the 
legislature directed distribution not to 
the widow and minor children but to 
“the person entitled to receive the 
same.” 


(e) In the face of the established 
rule of law set forth in Hinson v. 
Booth, supra, it should not be presumed 
that the legislature would change the 
law by so ambiguous an inference. 


(f) One of the draftsmen of the Pro- 
bate Act, (Honorable Daniel H. Red- 
fearn has written a text on the Act 
in which he recognizes the rule of 
Hinson v. Booth as still law. 


there is 
no restraint upon alienation and_ the 
head of a family may sell or encoumber 
the same without the consent of his 
wife, or he may dispose of it by will.’ 


“As to exempt personalty, 


“She (the widow) has the choice of 
taking dower in other real estate and 
personal property including exempt per- 
sonalty under Section thirty-five of the 
Probate Act of 1933, or of taking a 
child’s part as an heir under Section 
twenty-four of said act. Such child’s 
part of the exempt personalty or dower 
therein would be free from the debts 
. .. but the child’s part in the remainder 

. . would not be free from such debts.”4 


“The exempt personalty is not includ- 
ed in the life estate (of homestead) and 
therefore she may claim her proportion- 
tionate share of the exempt personalty 
as an heir or her one-third fee simple in- 
terest in the same as dower. In either 
event, her portion of the exempt per- 
sonalty thus obtained would be free 
from the debts of the head of the fam- 
ily.”’s 
The answer to the first question is there- 

fore negative. 


SECOND QUESTION 


Can a person who is not a member of 
deceased’s family at the time of his 
death, who was not entitled to support 
during the lifetime of deceased but who 
is none the less his widow or minor 
child (e. g. a wife who is living apart 
from the deceased for her misconduct, 
or a married minor daughter) be en- 
titled to this family allowance for her 
support after his death? 


The solution of the second question is 
not so simple. This statute is novel law 
in Florida and we are without direct ju- 
dicial precedent in construing it. From 
1828 to 1892 we had in force in this State 
a statute somewhat similar in nature read- 
ing as follows: 


“It shall be lawful for the widow to 
retain full possession of the dwelling 
house ... . free from molestation or 
rent until she shall have her dower as- 
signed her; also one year’s provisions 
for herself and family, to be set apart 
by three persons appointed by the court 
for that purpose.”’s 


The revisers in 1892 eliminated the un- 
derlined clause7 and until 1933 it remained 
thus.s But I think the existence of this 
former statute can help us little in con- 
struing this act because 


(a) that provided only that she could 
retain provisions on hand where this 
calls for money. 


(b) that retention was only pending 


384 FLORIDA LAW JOURNAL 


assignment of dower; this is in addition 
to dower, and 


(c) that statute is not similar in its 
phraseology to this; and 


(d) most importantly, so far as I can 
discover, it was never construed by our 
court so that we are no more sure of 
its meaning than we are of the mean- 
ing of the present act.o 


In only one case in Florida do I find any 
reference to such an allowance.1o Here the 
Supreme Court recites that an allowance of 
$200 was made under order of the County 
Court to the children for “one year’s sup- 
port.” These words, “one year’s support” 
are put in quotes throughout the opinion 
as though the Court wanted to leave _ it 
clear that they knew no law to sanction 
such an allowance. The court held that 
this “support” money must be counted in 
the exemption of $1,000 claimed against the 
creditors. In other words, it at least was 
not a cost of administration to come ahead 
of debts under that statute. 


On the one hand it can be well contended 
that the present act does not in_ those 
words place any condition on the right of 
the widow or minor children to the allow- 
ance save “if necessary for support;” that 
the act says 


“Personal representatives shall pay 
. . if necessary for the widow or mi- 
. or both.” 


nor children 


and further, 


‘upon petition . . . a reasonable allow- 
ance shall be fixed .... for the support 
of said widow and minor children... 
and shall be payable to the widow, if 
any, for the support of herself and the 
minor child or children, if any:” 


that the mandate of the statute is impera- 
tive and without condition as to whether 
the wife were a dutiful or an adulterous 
one or as to whether she were entitled to 
support in decedent’s lifetime or not. 


Mr. Redfearn in his book does not con- 
strue the section but has informally ex- 
pressed the view that the statute conferred 
an absolute right not to be denied a widow 
because she was not a member of the fam- 
ily and entitled to support when her hus- 
band died. 


And those who embrace this view (in- 
cluding our own County Judge) are not, as 
we shall later see, without some persua- 
sive authority to support them. 


But it is the opinion of the writer that 
the proper construction of Section 124 is 
that the allowance can only be made for 
the support of such persons who, as mem- 
bers of the family of the decedent, would 
have been entitled to support from him had 
he lived. 


The very structure of the Probate Act, 
I think, tends to this view. If you will ex- 
amine it, you will note that it is divided 
into articles, the first of which is called 
General Provisions, the second Wills, the 
third, Descent and Distribution, the fourth, 
Dower and the fifth Probate and Adminis- 
tration. It is significant that no mention 
of this right occurs under Descent and Dis- 
tribution nor does any mention of it occur 
under Dower although Section 37 relates 
not to dower proper but to the gifts to the 
widow of an intestate of the household 
goods, farming utensils, etc. It is further 
significant that Section 124 is found over 
between the provisions for presenting and 
proving claims against a decedent’s estate 
and one which provides for compromise and 
settlement of disputed claims. 


It should be noted further that the title 
of the section is: “ORDER OF PAYMENT 
OF EXPENSES OF ADMINISTRATION AND 
CLAIMS AGAINST THE ESTATE.” In oth- 
er words, from its title it would appear 
that the section only had to do with the 
order of payment of obligations which were 
admitted and no suggestion is made in the 
title that there is an intention by this sec- 
tion to create a new obligation. It is fur- 
ther significant that the other seven class- 
es of claims provided to be paid by Section 
124 are all debts and obligations against the 
decedent and his estate which the law had 
already imposed. So, from the very struc- 
ture of the Probate Act, it is the belief of 
of the writer that it was intended by Sec- 
tion 124 only to provide for the order of 
payment of those obligations, legal or at 
least moral, which the decedent owed. It 
is further significant that Class 4 of Sec- 
tion 124 is in several places referred to 
elsewhere in the Act. In each of these 
instances the amount here allowed is re- 
ferred to by the clause ‘family allowance” 
and in no other way, seeming to indicate 
that the real purpose was to provide for 
the family to whom the deceased owed sup- 
port and not to grant a gratuity to an un- 
faithful wife, who, though married to him 
at the time of his death, was not living 
with him and in no sense of the word con- 
stituted a member of his family. 


Further, it should be noted that while 
every other debt and claim ordered paid by 
Section 14 is ordered paid _ positively, 
Class 4 is only ordered paid ‘if nec- 
essary for support” and the allowance 
can only be made by the judge “consider- 
ing the needs of the family”; and there- 
fore it would seem if there be no family 
unit or if the wife be no part of the hus- 
band’s family due to her misconduct, there 
ean be no “needs of the family” in which 
she could share in her own right. 


Before turning to persuasive authority it 
should be observed that the construction 
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of the act is in no way assisted by the rule 
barring a wife who elopes with her adulter- 
er from dower. That principle is founded 
upon an early English statute which relates 
to dower only.12 


When we turn to decisions from other 
jurisdictions for guidance we are confront- 
ed with the difficulty that our _ statute 
seems to have been created by the drafts- 
men of our Act. Similar statutes are found 
in many states but their phraseology is 
never identical and they fit into different 
schemes of inheritance and_ distribution. 
Persuasive though they may be, therefore, 
they are not by any means sure roads to 
lead us to that all important (yet, I some- 


times think, fictitious) goal — “legislative 


intent.” 


The jurisdiction which is most comfort- 
ing to one supporting the contention that 
all widows and all minor children are en- 
titled to the allowance is Massachusetts. 
There the statute provides: 


“Such parts of the personal estate of 
a deceased person as the probate court, 
having regard to all the circumstances 
of the case, may allow as necessaries 
to his widow, for herself and for his 
family under her care, or if there is no 
widow, to his minor children, not ex- 
ceeding fifty dollars to any child, and 
also such provisions and other articles 
as are necessary for the reasonable sus- 
tenance of his family, and the use of 
his house and of the furniture therein, 
for forty days after his death, shall not 
be taken as assets for the payment of 
debts, legacies, or charges of adminis- 
tration.’’13 


And the Court in construing such statute 
has said several times that 


“the fact that the parties were separ- 
ated, or the question which party was 
the culpable cause of the _ separation, 
may have littie application to the ques- 
tion of the allowance, .... it is not 
made as a reward for faithful service 
as a wife but is a question of the wid- 
ow’s actual necessities.’’14 


And it is difficult to find a reasonable dis 
tinction between the intent of their sta- 
tute and our own. 


In support of such a view the State of 
Georgia is also often cited. And the de- 
cisions from that State deserve a_ little 
more than ordinary consideration because 
their statute is essentially similar to our 
own, except that it is not qualified, as ours 
is, by the opening clause, ‘if necessary for 
support.” Their statute reads as follows: 


“Among the necessary expenses of 
administration, and to be preferred be- 
fore all other debts, is the provision 
for the support of the family, to be as- 


ceitained as follows: Upon the death 
of any person testate or intestate, leav- 
ing an estate solvent or insolvent, and 
leaving a widow, or a widow and minor 
child or children, or minor child or 
children only, it shall be the duty of 
the ordinary, on the application of the 
widow, or the guardian of the child or 
children, or any other person in their 
behalf, on notice to the representative 
of the estate (if there be one, and if 
none, without notice), to appoint five 
discreet appraisers; and it shall be the 
duty of such appraisers, or a majority 
of them to set apart and assign to such 
widow and children, or children only, 
either in property or money, a suffici- 
ency from the estate for their support 
and maintenance for the _ space of 
twelve months from the date of admin- 
istration, in case there be administra- 
tion on the estate, to be estimated ac- 
cording to the circumstances and stand- 
ing of the family previous to the death 
of the testator or intestate, and keep- 
ing in view also the solvency of the 
estate. If there be a widow, the ap- 
praisers shall also set apart, for the 
use of herself and children, a sufficient 
amount of the household furniture. 
The provision set apart for the family 
shall in no event be less than the sum 
of one hundred dollars, and if it shall 
appear upon a just appraisement of the 
estate that it does not exceed in value 
the sum of five hundred dollars, it 
shall be the duty of the appraisers to 
set apart the whole of said estate for 
the support and maintenance of such 
widow and child or children, or if no 
surviving widow, to the lawful guardi- 
an of the child or children, for their 
benefit.”ts 


Under it their court early held that it was 
a part of the statute of descent and the 
relationship of widow or minor child gave 
the right without moreis and that even an 
administrator of a widow or minor child 
who had subsequently died could collect 
it as a property right..7 But when a mar- 
ried daughter (who was a minor child) 
sought to collect it the Court seems to have 
forgotten that it was a part of the statute 
of descents and that “it requires nothing 

. except the relation of wife or minor 
child” as they had said in earlier cases and 
say instead 


“it was the intention of the lawmakers 
to provide a support for a_ limited 
period for those members of the fami- 
ly whom deceased, was, while in life, 
legally bound to support.’’1:s 


and denied her claim. See also. similar 
language used in another Georgia case in 
denying support money to a minor child 
who had run away from home. Also, 
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while the Georgia court gave 
money from a mother’s estate where 
the mother was a widow,z0 it denied such 
relief where the father was living.z: And 
it is significant that in none of the Georgia 
cases where separated wives were allowed 
support was it proved they would not have 
been entitled to support from the husband 
were he living. 


Louisiana also can well be used in sup- 
port of this contention.z2 Earlier cases un- 
equivocally held the contrary.z2 But the 
later cases go the full limit of saying the 
sole test is the legal status of being a wife. 
But I think their statute is somewhat dis- 
similar to ours. It provides 


“Whenever the widow or minor chil- 
dren of a deceased person shall be left 
in necessitous circumstances, and not 
possess in their own rights property to 
the amount of one thousand dollars, the 
widow or legal representatives of the 
children shall be entitled to a sum, 
which added to the amount of property 
owned by them... . will make up the 
sum of one thousand dollars.”24 


There is here no mention of family sup- 
port, no question of periodic support 
money. It is not paid as an expense of 
administration, but as a rule of descent. 
The needs of a “family” or the existence 
of a family were not apparently in the 
minds of the lawmakers. 


Less persuasive are cases upholding the 
widow’s right from Missouri, Colorado and 
Washington, because of patent dissimilari- 
ties between the statutes involved and our 
own,zs or because the facts did not neces- 
sitate a decision of our question.zsa 


Stronger, it seems to me, however, are 
those authorities which deny to a_ person 
who, by reason of her own misconduct, is 
not a member of the deceased’s family at 


the time of his death, any ‘family allow- 
ance.” 
Corpus Juris says: 
“Although some cases consider that 


misconduct is not sufficient to bar an 
allowance in the absence of an actual 
separation or divorce, it is usually held 
that a widow’s allowance may be denied 
for her misconduct, as in case of her 
adultery or a separation because of her 
own misconduct, while the marriage ex- 
isted.”26 


“Under some statutes it has been held 
that the special allowance to a widow 
should be denied where she was _ not 
living in a family relation with her hus- 
band, at the time of his death, (citing 
eleven jurisdictions) ... . but under 
other statutes it has been considered 
that the right of the widow to an allow- 
ance is not defeated because of a mere 


support 


separation between herself and her hus- 
band, (citing some ten jurisdictions), 
even though it was due to her own mis- 


conduct (citing lonesome Massachu- 
setts ).”27 


It is unique that in few of the statutes 
from other jurisdictions is there any ex- 
press provision against giving this widow’s 
allowance to an adulterous wife (as there 
is in North Carolina) or to one who is not 
living with her husband through her own 
fault or who has separated by mutual agree- 
ment; but that the conclusions reached by 
the courts have been almost _ invariably 
reached by judicial construction of the sta- 
tutes taking into consideration the purpose 
of the allowance as being a family allow- 
ance. 


Perhaps the most persuasive authority, 
because the author of the opinion was Mr. 
Justice Van Devanter, now on the Supreme 
Court of the United States, is found in the 
casezs which arose in Indian territory un- 
der an Arkansas statute which provided 
first that the widow should have dower, 
thereafter that she should have in addition 
to dower certain wearing apparel, household 
stores, etc., and then, 


“In addition to the property specified 
in the preceding section the widow, 
when the estate is not insolvent may 
take such personal property as she may 
wish, not to exceed the appraised value 

of one hundred and fifty dollars,” 


and Mr. Justice Van Devanter, for a unani- 
mous Court, says: 


“These sections quite plainly  con- 
template the case of a widow who in the 
lifetime of her husband lived with him 
as a member of his family and perform- 
ed the duties of that relation, and not 
one who willingly separated from him 
performed none of the duties of a wife, 
and by her gross misconduct disquali- 
fied herself from succeeding him as the 
head of the family.” 


This case is all the stronger when it is re- 
membered that the gift was to the widow 


and the family feature was not mentioned 
in the statute. 


In our neighboring State of Mississippi 
the statute provided that it should be the 
duty of the appraisers to set apart 


“for the widow and children who were 
being supported by him... . one year’s 
provision .... and if there be no pro- 
vision . . . . the appraiser shall allow 
money in lieu thereof ... . necessary 
for the comfortable support of the 
widow and children, or widow or chil- 
dren, as the case may be for one year. 
In addition to the provisions or money 
in lieu thereof the appraisers shall as- 
certain and allow what sum of money 
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will be needed to purchase necessary 
wearing apparel for the widow and such 
children.’’29 


The Supreme Court of Mississippi said, 


“Where the wife is living with her 
husband at the time of his death, or 
where she is being supported by him, 
she is entitled to one year’s’ support 
as provided by the statute. If she is 
living apart from him through no fault 
of her own, but through the fault of 
her husband, she would probably still be 
entitled to support, because the  hus- 
band could not, by his own misconduct, 
deprive her of the right to support 
where she was without fault. 


“But the duty of the husband to sup- 
port the wife, growing out of the mar- 
riage relation, is coupled with recipro- 
cal obligations upon the wife to _per- 
form her duty imposed by such marital 
relations.”29 


The North Dakota statute provides. that 
there shall be set aside absolutely to the 
survivor all of the personal property of 
the decedent which would be exempt from 
execution, if he were living, including prop- 
erty absolutely exempt and other property 
selected by the person entitled thereto to 
the amount of fifteen hundred dollars. The 
Court said, 


“The allowance provided for is not 
in the nature of an interest in property, 
but is a preferred claim against the 
estate of decedent, which may or may 
not be available to claimant according 
to the circumstances. 


“In the enactment of these laws, the 
Legislature unquestionably had in con- 
templation the usual and ordinary cases 
where the parties to the marriage re- 
lation. domicile together and exist as 
a family; and the presumption of law 
is that, after the marriage relation has 
been consummated, the parties thereto 
do live together and exist as a family. 
This presumption cannot prevail, how- 
ever, where the facts conclusively show 
that the marriage relation does not ex- 
ist. 

“In this case the family and the family 
relationship, thus encouraged by the 
state, was intentionally destroyed by 
means of the volutnary act of the par- 
ties thereto, when they contracted to live 
separate and apart, during their natural 
lives, and as though they were single, and 
thereafter did live separate and apart un- 
til the death of her husband. It is clear 
that the section of the statute, on which 
petitioner bases her right to the prop- 
erty in question, was not intended to 
become operative under the admitted 
facts in this case.”30 


The California statute provides that if 
the estate was worth less than fifteen hun- 
dred dollars and the deceased left a widow 
or minor children the judge should fix a 
day on which all persons should show cause 
why the whole estate should not be assign- 
ed “for the use and support of the family 
of the deceased.” And if the court found 
the estate did not exceed fifteen hundred 
dollars, 


“it shall by a decree for that purpose 
assign to the widow of the deceased ... 
the whole of the estate.”s: 


The section is headed “Provision for the 
support of the family.” Under this statute 


the court said, 


“the widow, to take, must come within 
the definition of ‘family,’ must have 
been a member thereof or at least must, 
without fault of her own, have been 
entitled to maintenance and_ support 
from the husband during his lifetime.’’s: 


The following clause from 18 Cye. 392 is 
approved, 


“The special allowance to a widow is 
usually denied where she was not liv- 
ing in a family relation with her hus- 
band at the time of his death unless her 
separation was involuntary and through 
no fault of hers or was based upon 
reasons constituting a sufficient ground 
for divorce.” 


And the Court held that the widow can only 
obtain support 


“when she has been in the receipt of 
or in law entitled to demand of the de- 
ceased a maintenance before his 
death.’’s1 


In a Utah case32 the statute is not set out 
but it provides for a “family allowance.” 
The court held that a wife who was separ- 
ated from her husband by mutual agree- 
ment was not a member of his immediate 
family; was not dependent upon him for 
support and could not properly apply for a 
family allowance. 


Now in Colorados3 the statute, it is true, 
provided, 


“If any decedent leaves a widow, re- 
siding in this state, in all cases. she 
shall be allowed to have and retain as 
her sole and separate property.” 


certain named articles, to use the Court’s 
language, “what is generally known as the 
widow’s allowance.” The petitioning wid- 
ow had resided in another state separated 
from her husband for a number of years 
but she claimed to be legally a resident of 
Colorado on account of her husband’s res- 
idence there. The Court said, 

‘The purpose of the 


allowance has 


been stated by this court to be ‘to pro- 
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vide for the comfort and sustenance of 
the widow and children pending admin- 
istration and before distribution.’ .... 
This is a correct statement of the pur- 
pose of the statute and a limitation of 
its benefits to a widow residing in 
this state and dependent upon the es- 
tate after the death of the husband as 
she had depended upon him before his 
death. 


“In this case since the widow was re- 
siding apart from her husband, dis- 
charging no duties toward him, and 
maintaining herself, the reason of the 
statute does not apply. The allow- 
ance is a substitute for support there- 
tofore furnished by the husband. The 
thing for which the allowance is a sub- 
stitute not having existed, there is no 
reason for the allowance.” 


Thus it will be seen that the court was 
not content to rest upon the mere question 
of place of residence of the widow but went 
to the fundamental defect of her claim— 
the fact that she was not a member of his 
family entitled to support from him. 


Pennsylvania cases could be multiplied. 
In Re Fenyo’s Estate is fairly  typical.34 
Their statute is somewhat different from 


ours, in that it refers to certain “exempt- 
tions” which are given to the widow. But 
it contained no specific exception against 


an adulterous or non-resident widow and 


the court said, 


“The widow’s right to an exemption 
of $500 is a gratuity under the law ba- 
sed upon the existence of the family re- 
lation at the time of the decedent’s 
death, and was not intended to apply 
where a wife has lived for years in a 
‘foreign country, separate from her hus- 
band, and not a part of the family, un- 
less she was prevented from occupying 
that relation by the conduct of the 
husband.” 


The holding was that her adultery and liv- 
ing apart frm her husband barred her. The 
statute in Pennsylvania can be _ better 
gained from the case of Appeal of Nye.35 
And it will be seen that it is a positive 
grant of so much money to any widow but 
the court said in that case, 


“It does not belong to a woman who 
did not at least in contemplation of 
law sustain a family relation to her 
husband at his death.” 


This was a case where a wife deserted a 
husband but there was no evidence of her 
adultery. 


When it is borne in mind that many of 
the statutes construed have not even ex- 
pressly in terms made this provision a part 
of the administration expenses; that many 
of them have not limited it for family sup- 


port nor provided that it can only be giv- 
en if necessary for support, it seems to 
me that our statute, found where it is in 
the Probate Act, being made _ conditional 
upon the needs of the family, only has an 
application where there is a family and 
can only be used to obtain money to sup- 
port those persons whom the deceased 
would have been bound to support had he 
lived. 


It is my opinion, therefore, that where a 
deceased’s husband leaves a widow only or 
minor children only who either lived with 
him or lived apart from him but were leg- 
ally entitled to his support, such widow or 
such minor children are entitled to the ben- 
efits of the Act. I think adult children, no 
matter how dependent they may have been 
on the deceased, can not be protected un- 
der it. I think also that where the family 
relationship has terminated in fact, as where 
a minor daughter marries and moves into a 
new domicile, where she has a new source 
of support to look to — her husband — her 
claim under the family allowance statute is 
gone. I think that a minor son who as- 
sumes the burden of headship of another 
family by marriage ceases to be a part of 
his father’s family and can not claim un- 
der the statute in his father’s estate. | 
think that a childless widow, who, during 
her husband’s lifetime has forfeited the 
right to support from him either by a bind- 
ing separation agreement in which she 
contracts to live separate and apart from 
him for a valuable consideration which he 
pays, or by reason of her misconduct which 
entitled her husband to eschew _ responsi- 
bility for her support, is not entitled to 
claim under the statute. As to a widow 
with children whose misconduct or contract 
has deprived her of the right to look to her 
husband for support but who, nevertheless, 
after his death has the responsibility of 
headship of his family cast upon her, the 
problem is more difficult; and I incline to 
believe that the Courts will hold that the 
dependent minors can not be made to suf- 
fer by the widow’s actions and that an al- 
lowance must be made for their support 
and care in the custody of such widow, even 
though it be necessary in so doing _inci- 
dentally to support the widow too. 


The limitations of this paper forbid any 
investigation of the application of the sta- 
tute to deceased women’s estates. An, ex- 
cursion into this field will open a number 
of interesting questions which are worthy 
of more notice than time here affords. For 
it will be observed that the statute is not 
limited to the estates of heads of families 
but applies to all estates. For an example 
of an interesting inquiry of this sort, sup- 
pose an able-bodied husband is financially 
poor but has married a woman who is rich 
in her own right. Technically, he is the 
head of the family. Technically, it is his 
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responsibility to support their children. 
Would the Court allow her children a 
“family allowance” from her estate? Or 
would the thought heretofore expressed — 
that the right to support during decedent’s 
life-time is a condition precedent to any 
claim under the statute—result in a denial 
of such a claim, unless it could be proved 
that the mother had a legal duty to sup- 
port the children because of the father’s 
complete incapacity so to do. 


The opinions here advanced, I express 
with proper temerity, however, in view of 
the fact that their effect is to construe a 
condition into the statute which can be 
found here by implication only and with 


greater temerity because it is contrary to 


the informally expressed opinion of one of 
the draftsmen of the Probate Act and con- 
trary to the judicial opinion of our own 
County Judge. It is an undertaking hazard- 
ous enough to essay to construe an ambig- 
uous statute in advance of the considera- 
tion of the question by the Court of last 
resort; but to advance conclusions in con- 
flict with the opinion of the Court of pri- 
mary jurisdiction is almost impertinent. 
But the law would cease to be the interest- 
ing pursuit that it is if the game of trying 
to outguess the lower court were abolish- 
ed. 
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EDITORIALS 


Our Legislative Program 


The Florida State Bar Association is presenting to the Legislature a 
very definite program. There is much criticism in the press and by the 
people generally of lawyers and the Courts. We believe that the legisla- 
tion which we are proposing will remedy some of the things complained 
about. It’s true that they are no panacea and do not go all the way, but 
it’s better to make some improvement than to make no improvement at 
all. The organized bar of this state is attempting to do its part in simp- 
lifying Court procedure, to raise requirements for admission and increase 
the educational qualifications of lawyers, which, we believe, will be con- 
ducive to a stronger and more ethical bar. 


The legislation being proposed is as follows: 


1. Corrective amendments to the 1933 Probate Act. The law as pass- 
ed in 1933 has received commendation from all over the United States 
as approaching a model probate act, but actual administration of the law 
bas shown a necessity for some corrective amendments and some clarify- 
ing clauses. 
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2. Proposed act prescribing legal education and requirements to prac- 
tice law in Florida. While this act does not go as far as some of the 
members would like to see it go, it will be a great improvement over our 
present law and is a step in the right direction. 


3. Two joint resolutions proposing to amend Article 5 of the Florida 
Constitution, which will simplify the County and Circuit Court set-ups. 
This is the most far reaching and important of the legislative proposals. 
It does away with justices of the peace, constables, county solicitors, coun- 
ty clerks, county courts, courts of crime, criminal courts, civil courts and 
county judge’s courts and substitutes therefor one county court of record 
to transact the business formerly performed by the six courts it proposes 
to abolish. The enactment of this legislation will not only simplify 
court organization but save the counties money. The Circuit Court, so 
far as it is affected by this proposed legislation, would change the tenure 
of circuit judges to eight years and give the Chief Justice the right to 
assign circuit judges where they are needed instead of leaving this pow- 
er in the Governor as at present. 


These proposed bills are being thrown into the lap of the Legislature. 
As a member of the bar, it is requested that you contact your senator and 
representative, or representatives, and acquaint them with the substance 
of these bills and ask their support therefor. We believe that they will 
be glad to use their influence and vote for these measures when they have 
been properly brought to their attention. Let’s use every effort to im- 
prove, simplify and economize in Court procedure so that it cannot be 


said that the lawyers, as a profession, have been recreant to their duty 
in the premises. 


Meeting of the Executive Council, Floridan Hotel, 
Tampa, March 9th, 1935 


The Executive Council held a brief meet- The executive Council approved the pro- 
ing in Tampa on March 9th with all mem-- gram and offered its full cooperation. 
bers present. 
President Rogers appointed the following 
A. Pickens Coles, John Dickinson, James legislative committee: Curtis Waller, chair- 
Smith and Hugh MacArthur of the Executive man, Tallahassee; W. D. Jones, Jr., Jack- 
Committee of the Junior Bar Section met sonville; Paul Carter, Marianna; W. G. Trox- 
with the Council, as did Edmund Worth, ler, Miami; Robert W. Davis, Jacksonville; 
chairman of the Extension Committee last 2 ante 
year. Members of the Junior Bar Section Edmund Worth, Tampa; Joe Hill Williams, 
submitted a two point program as follows: Lake Butler; Hugh Taylor, Quincy. 


1. Conduct a campaign for new members 


The secretary was instructed to send each 
of the Florida State Bar Association. 


member of the Legislature pamphlets con- 
2. A study and promotion of the integra- taining a proposed legislation now being 
tion of the bar by statute. sponsored by the Association. 


& 
: 
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FLORIDA STATE BAR ASSOCIATION 


MESSAGE OF THE PRESIDENT 
H. Rocers, President 


Address of the President of the Florida State Bar Association Delivered 
At The Dinner of The Tallahassee Bar Association, Given 

April 4, 1935 To The Lawyer Members of the 
1935 Legislature 


Mr. Chairman, members and distinguished guests of the Tallahassee Bar 
Association : 


4 It is very pleasant to enjoy your hospitality again, and to have the 
3 opportunity to address you for a few minutes concerning the activities 
4 of the Florida State Bar Association. 


Two years have passed since you gave your first dinner to the lawyer 
members of the Legislature. At that first meeting you also had as your 
guests the officers of the State Bar Association; and upon that occasion 
I was privileged to address you upon the subject of the then proposed 
Probate Act, which has since become the law of the State. 


In these two intervening years unusual changes have taken place 
throughout the nation. But no change has occurred, however spectacu- 
lar or far reaching, which is more significant to the future of this State, 
than the change which has occurred in the Florida State Bar Associa- 
tion. During the short space of two years time the membership of the 
Association has increased more than 100%. From a membership of less 
than 500 it has steadily gained until today it exceeds 1000 members. It 
is noteworthy also that this remarkable increase in membership is found 
for the greater part among the younger members of the Bar. 


Equally significant is the change that has taken place in recent years in 
the functioning of the Association. I distinctly recall the Florida State 
Bar Association of 20 years ago. It was then one of the most delight- 
ful social clubs in the whole state, composed of a small number of disting- 
uished lawyers and judges. It met once a year and enjoyed the most 
agreeable entertainment; erudite speeches were delivered, laudable res- 
olutions were passed, officers and committees were selected for the com- 
ing year, and then everybody went home to wait for the next year’s con- 
vention. 


Only a few years ago the younger members of the Bar became restless. 
A young set of officers was elected, and with the enthusiasm and energy 
of youth, they went to work. From then on the evolution of the organi- 
zation has been most striking. 


From a select body of distinguished personages, who individually shed 
luster upon the profession, but who, for the most part, were too engross- 
ed in the important affairs of their clients to devote much time to the 
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work of the Association, it has evolved into a hard working body of men, 
who almost without exception, stand ready and willing to contribute both 
of their time and their money to the improvement of the administration of 
justice in this State. Do not get the erroneous notion that the Bar Asso- 
ciation has set itself up as a brain trust. Nor, on the other hand, is it an 
organization of corporation lawyers representing “special interests.” In 
fact, it is a true cross-section of the citizenry of the State of. Florida. 
I venture the assertion that, at the present time, the composite views 
of the Florida State Bar Association depict the views of the people of this 
State with remarkable accuracy. 


As an illustration, consider the straw vote of the Association taken by 
secret ballot on the subject of the repeal of the prohibition amendment. 
The result of that vote, with astonishing accuracy, forecast the vote of 
the electors of the State on prohibition repeal approximately a year later. 


Since I became president of the Association, I have received numerous 
communications from all quarters of the State, requesting, urging, and 
even insisting that the Association take up, investigate, and propose rem- 
edies for every conceivable sort of evil, existing or supposed to exist. 
These proposals run the gamut of political economy, sociology, and the 
whole field of the law. They range from the ultra violet to the infra red, 
from the problem of the loyalty of grade school teachers to our form of 
government, at the infra red end of the politico-sociological spectrum, to 
the solution of the entire tax and finance problems of the State, at the 
ultra violet end of the spectrum. 


Now, all of these are important matters, and there are almost innum- 
erable others. But these are not problems which the organized Bar of - 
the State may well undertake to solve. The Bar as a body cannot under- 
take to remedy all our evils. There must. be some selection, some dividing 
lines drawn, and some sharp limitation in order that definite progress 
may be made. And then there is such a thing as minding our own 
business. 


What then, is the true function of the organized Bar of the State in 
the field of law reform? My conception of the matter is that the Bar 
as a body—and when I say “Bar” I include those members of the Bar 
who occupy judicial positions—that the Bar as a body should devote it- 
self exclusively to the problems involved in the administration of jus- 
tice. That is one of the vital problems of our government and civiliza- 
tion. It is one that calls for constant and careful consideration. It chal- 
lenges the best efforts of lawyers and judges alike. It is a problem which 
the Bar, and it alone, is qualified to solve. It is the problem of which 
our citizens look to us for solution. In short, the matter of the due ad- 
ministration of justice is the definite responsibility of our profession. 


The subjects of the administration of justice readily divides itself into 
three distinct branches: 

1st. The qualification of attorneys at law and regulation of the Bar; 

2nd. The efficient organization of the judiciary; and 

3rd. Practice and procedure in the courts. 


The measures heretofore proposed by the Association, as well as those 
now submitted, all fall within the foregoing classification. 
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The measures heretofore proposed are: 


The Chancery Practice Act of 1931 and the Probate Act of 1933. 
And those now submitted are: 


The proposed amendments to the Probate Act; 


The proposed Act prescribing Legal Education and requirements for 
admission to the Bar; and 


The proposed joint resolutions to amend the Judiciary Article of the 
Constitution. 


I shall not trespass upon your time nor upon the prerogatives of the 
chairmen of the three committees of the Bar to discuss the merits of 
these three proposals. Mr. Jones, Chairman of the Probate Committee, 
Mr. Twyman, Chairman of the Committee on Education, and Senator 
Calkins, Chairman of the Committee on the Judiciary, are all with us 
and will each in turn explain to you briefly the origin of these measures 
and the manifest advantages expected to result from their adoption. 


I should like, however, to request every lawyer present, who is a mem- 
ber of the Legislature, to join in the introduction of these three measures 
in the Legislature. Such cooperation will go a long way to assure the 
success of these proposals in the Legislature, the majority of whom, as 
you know, are not lawyers. 


During the past two years the Bar has held four semi-annual meet- 
ings, one day at each meeting being devoted to the consideration of our 
committees’ reports and to what, for want of a better name, we call the 
“hammering process.” 


The Probate Committee, the Committee on the Revision of Criminal 
Procedure, the Committee on Legal Education, and the Judiciary Com- 
mittee have all been before the Association repeatedly, reporting their 
conclusions, undergoing cross-examination, hearing the inevitable objec- 
tions that only a body of lawyers can raise to any proposal, and receiving 
expression of approval of whatever was acceptable. Under this “ham- 
mering process” these committees have re-assembled time and again and 
continued work upon their subjects, coming back again and again to 
run the gauntlet of the criticism of the most skeptical and critical body 
that could be assembled in this State. 


None of the results of any committee is thought to approach perfec- 
tion; but at least each proposal has had widespread consideration, deep 
thought, strenuous objection, sharp criticism and everlasting hammering, 
with the result that each of these proposals is undoubtedly better than 
that which it is proposed to supersede, and, on the other hand, much bet- 
ter than that which any body of men, short of supermen, could now pre- 
pare in the limited time and offer as a worthy substitute. 


During the past two years, two standing committees of the Association 
have been watching the operation and effect of the Chancery Practice Act 
of 1931 and the Probate Act of 19338. It so happens that these are the 
committees who originally worked out these two measures. I now ex- 
tend an offer of the services of both of these committees to both branches 
of the Legislature. If bills are introduced affecting the subject matter of 
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i either of these two statutes, and if the legislative committees to which 
- such bills may be referred for hearing, desire the views or assistance of 
either of our committees, they are theirs for the asking. 


And now in conclusion, permit me to make one suggestion. It is in 
the nature of a personal suggestion and in no sense a proposal of the 


Bar Association; but nevertheless one which merits thoughtful consider- 
ation. 


No one within my acquaintance denies the need of law reform in the 
field of practice and procedure. That need is a continuing one; it is a 
job that is never finished. Have you gentlemen of the Legislature the 
- necessary time to devote to continuous revision of our practice and pro- 
- cedure statutes, along with the pressing problems of taxation and finance 
- and the myriad of other problems facing you today? Have you any idea 
' that those who succeed you in 1937 and the years thereafter will likely 
_ find time to carry on such work? What do most of your colleagues in 
- the Legislature, who are not lawyers, know of the technical subject of 
_ practice and procedure in the courts? If you were now to undertake the 
_ task of revising that subject, what could these laymen contribute to your 
efforts? 


The real truth of the matter is that the Legislature should not have 
to concern itself with the details of practice and procedure in the admin- 
istration of justice. Under the Constitution, the courts are charged with 
_ the administration of justice. Why then should the Legislature be bur- 
_ dened with consideration of every detail of practice and procedure in 
the courts? And why should the Legislature be blamed for existing de- 
fects in court procedure? 


Why should legislators criticise the courts in their administration of the 
law? Yet we hear such criticism all the time. Why should the courts, 
on the other hand, criticise the Legislature for defects, handicaps and 
impediments in court procedure? Yet we hear such criticism daily. 


Why in final analysis should this responsibility be divided? Why should 
not the sole responsibility be placed where it belongs—squarely upon the 
courts? If the courts are to administer justice, why not give them author- 
ity to determine how best to do it, and then look to them for satisfactory 
results? The courts, and only the courts, are compentent to determine 
the most nearly perfect rules of practice and procedure. Our judges have 
wide experience; they deal with that very subject daily. They are in a 
position to act promptly when need for change becomes apparent. They 
do not have to wait two years to take action. Nor are their sessions lim- 
ited to sixty days each second year. They can avail themselves at any 
time of the experience of the entire Bar. Nor are they handicapped by the 
majority of their number being laymen almost wholly ignorant of the 
subject of legal practice and procedure. 


I, therefore, suggest, as the only satisfactory solution of the entire 
question of the regulation of practice and procedure in the courts, that 


the following short and simple Act might well be passed by the Legisla- 
ture: 
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“BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF 


FLORIDA: 


That the Supreme Court of the State of Florida shall have power 
to prescribe by general rules for the Circuit Courts of the State of 
Florida and for all inferior courts, the forms of process, writs, plead- 
ings, and motions, and the practice and procedure in civil actions at 
law and in equity. Said rules shall neither abridge, enlarge, nor 
modify the substantive rights of any litigant. They shall take effect 
six months after their promulgation, and thereafter all laws in con- 
flict therewith shall be of no further force or effect.” 


Such a statute in the State of Florida would save our Legislature an 
enormous amount of time at every session, time which might very much 
better be devoted to more pressing problems of a general nature; would 
place a technical subject in the hands of those best qualified by education 
and experience to handle it; would place full and undivided responsibili- 
ty where it logically belongs; and, in the long run, should result in a 
very much more efficient and satisfactory administration of justice. 


Meeting of the Executive Council, Florida State Bar 
Association, Tallahassee, April 4th, 1935 


The Executive Council of the Florida State 
Bar Association met in Tallahassee at 3:30 p. 
m., on April 4. There were present at this 
meeting, Wm. H. Rogers, President; Ed R. 
Bentley, Secretary-Treasurer; Martin Cara- 
ballo, Guyte McCord and John D. Harris, of 
the Council, and Warren L. Jones, Chairman 
of the Probate Committee, Lewis Twyman, 
Chairman of the Legal Education and Ad- 
mission Committee, James E. Calkins, Chair- 
man of the Judiciary Committee and Curtis 
Waller, Chairman of Legislative Committee 
and W. D. Jones, Jr., a member of the Legis- 
lative Committee. 


The following applications were received 
and the applicants elected to membership: 


W. F. Robinson, Leesburg. 
George L. Singletary, Leesburg. 


Charles A. Luckie, Jacksonville. 
Chas. W. Luther, DeLand. 
James H. Lathero, Miami. 


After considerable discussion, it was de- 
cided to immediately introduce in the Leg- 
islature the Probate amendments, the bill 
on Legal Education and Admission to the 
Bar, and the joint resolution covering the 
County Court, and to introduce the joint res- 
olution covering the Circuit Courts later at 
the discretion of the Bar Legislative Com- 
mittee. 


A motion was made and carried that the 
joint resolutions submitted by the Judiciary 
Committee be approved as amended. 


The Council adjourned to attend the din- 
ner meeting of the Tallahassee Bar Asso- 
ciation given that night. 


Tallahassee Bar and Executive Council Hold Dinner 
Meeting With Lawyer Members of the Legislature 


The Executive Council of the Florida 
State Bar Association, the chairmen of its 
leading committees, members of the Supreme 
Court and the lawyer members of the Leg- 
islature were guests of the Tallahassee Bar 
Association at a dinner meeting held at the 
Legion Hall in Tallahassee on April 4th. 

Judge W. J. Oven, president of the Talla- 
hassee Bar Association, presided at the 


meeting and introduced Wm. H. Rogers, pres- 
ident of the Florida State Bar Association, 
who addressed the meeting, a copy of which 
address is carried elsewhere in this Journal. 

Following Mr. Rogers, Warren Jones, chair- 
man of the Probate Committee, outlined the 
amendments to be offered to the 1933 Pro- 
bate Law and the reasons therefor. 

Lewis Twyman, chairman of the Commit- 
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tee on Legal Education and Admission to 
the Bar gave a summary of the bill which 
had been prepared by his committee for in- 
troduction into the Legislature and James E. 
Calkins, chairman of the Committee on 


amending the Judiciary Article of the Con- 
stitution, outlined the proposals of that 
committee. 

Frank B. Winthrop of the Tallahassee Bar 
was chairman of arrangements. 


THIRTY-FIRST PRESIDENT 


R. A. HENDERSON, Jr. 


Robert Abner Henderson, Jr., born in Ft. 
Myers, Florida, October 12, 1892. His fa- 
ther was R. A. Henderson, Sr., since 1885 
pioneer business man and _ developer of 
southwest Florida, and his mother, Mamie 
Wilson Henderson, a descendent of a line 
of Florida pioneers. 


Mr. Henderson was educated in the Fort 
Myers public schools, had his college work 
at Emory University, and his legal educa- 
tion at the University of Florida (LL.B. 
1914) ,and is a member of Alpha Tau Ome- 
ga Fraternity. 


On his graduation from law school, Mr. 
Henderson was employed for six months 
in the office of Martin H. Long, and dur- 
ing the following year in the law office of 
E. J. W’Engle in Jacksonville, following 
which employment, in 1916 he opened his 


own law office in Fort Myers, 
where he is still practising. 


Florida, 


In early 1917 Mr. Henderson was married 
to Lucy Holmes of Alpena, Michigan, who 
died in 1919. Mr. Henderson’s only child, 
Robert Abner Henderson, III, is a student 
in the Bolles School in Jacksonville. 


. Mr. Henderson was President of Ft. My- 
ers Chamber of Commerce in 1925-1926. In 
1930 he was appointed by Governor Doyle 
E. Carlton as a member of the Florida Cit- 
izens Finance and Taxation Committee 
(composed of 32 citizens). This Commit- 
tee filed its final report to the Governor 
in April 1931. 


Mr. Henderson was elected President of 
the Florida State Bar Association in 1930. 
The Association approved the “1931 Canc- 
ery Act” during his administration and 
recommended the same to the Legislature 
for adoption. He served as a member of 
the special committee appointed by the Su- 
preme Court to suggest forms to the court 
for promulgation for use under the Act. 
In June 1933 he was appointed by Gover- 
nor Sholtz as one of the three from Flor- 
ida to serve for four years as a member of 
the National Conference of Commissioners 
on Uniform State Laws. He is active in Bar 
Association work, American, State and lo- 
eal. His firm is Henderson & Franklin at 
Fort Myers, which represents, among oth- 
ers, the important Barron Collier  inter- 
ests in Florida. He is a member of the 
First Methodist Church, an Elk and Sons 
of the American Revolution. 


ARE YOU GOING TO 
LOS ANGELES? 


President Wm. H. Rogers of the Florida 
State Bar Association wants to know what 
Florida lawyers are going to attend the 
meeting of the American Bar Association in 
Los Angeles which begins on July 15. 

Please write Mr. Rogers if you are con- 
templating making the trip and_ indicate 
which route you propose to take. 

The routes listed to date are: 

1. By steamer through the Panama Ca- 
nal, 

2. By the Seaboard, L. & N. and S. P. 
across the southern border of the country. 

3. To Kansas City, thence to Los Angeles 
on the Santa Fe via Grand Canyon. 

4. To Chicago and from Chicago to Los 
Angeles with a variety of stop-overs. 


. 
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Robt. T. Dewell of Haines City, was re- 
cently appointed by Governor Sholtz as 
Judge of the Polk County Criminal Court 
of Record to succeed Mark O’Quin, resigned. 


Robert W. Robertson has been appointed by 
Governor Sholtz as County Judge of Liber- 
ty County, succeeding Carlton G. Herndon, 
resigned. 


Joe F. Baya, active in Bar Association 
matters in Tampa, has been elected presi- 
dent of the Hillsborough County Young 
Democratic Club. 


CHANGES IN LAW FIRMS 


Clark & Ellis of Miami have announced 
the removal of their office from 1317 Bis- 
ecayne Boulevard to 726-28 Ingraham Bldg. 


LIFE’S RECORDS CLOSED 


Eppes Tucker, 57, an attorney of Tampa 
and formerly of Lakeland, died on March 
21. He was at one time municipal judge 
of Tampa. 


LEONIDAS E. WADE VERY MUCH ALIVE 


We get most of our information about 
lawyers, particularly a report of their 
deaths, from a clipping service. Following 
that custom, along in December, we picked 
up an article that Leonidas E. Wade of 
Green Cove Springs had died. The other 
day a Circuit Judge called our attention to 
the fact that this report was, in the words 
of Mark Twain, “grossly exaggerated.” 


While Mr. Wade, who was born in 1858 
and began the practice of law in 1890, is 
one of the oldest and most honored law- 
yers of Florida, he is not dead, but very 
much alive. We cheerfully make this cor- 
rection. 


LOCAL BAR ASSOCIATIONS 


MARSHBURN NEW PRESI- 
DENT DADE COUNTY BAR 


Walter O. Marshburn of Miami, was elec- 
ted president of the Dade County Bar As- 
sociation on March 6th. The president of 
this Association is elected by the board of 
directors. 


Mr. Marshburn succeeds Philip Clarkson 
as president, and is a member of the firm 
of Marshburn, Mendenhall & McDonald. 


W. L. Reid was elected first vice-presi- 
dent; James A. Dixon, second vice-president 
and R. P. Terry, third vice-president. Chas. 
A. Morehead was elected secretary and Geo. 
T. Clark, Treasurer. 


TALLAHASSEE BAR ELECTS 
OFFICERS FOR YEAR 


W. J. Oven was elected president of the 
Tallahassee Bar Association on March 27, 
succeeding Guyte P. McCord. B. K. Roberts 
was elected vice-president and Will Oven, a 
’ son of the president, was elected secretary. 
Ben Meginniss and W. K. Whitfield were 
elected on the board of directors. 


The meeting was largely taken up with a 


discussion of arrangements for the dinner to 
be given to the visiting lawyers on April 
4th. 


JACKSONVILLE BAR DOES 
GOOD WORK IN LEGAL AID 


The Jacksonville Bar is making interest- 
ing strides in furnishing legal aid to those 
persons not able to hire a lawyer. The fol- 
lowing was taken from the annual report 
of the Legal Aid Committee of that associ- 
ation: 


“The Legal Aid Committee of the Jack- 
sonville Bar Association was organized dur- 
ing April 1932, largely at the instance and 
suggestion of the Emergency Relief Bureau 
of the local Community Chest. Its under- 
lying purpose, as stated in the Resolution 
creating it, is to afford advice and legal 
representation to persons financially unable 
otherwise to procure same. While advice is 
given with reference to any matter, Court 
action is taken only with respect to those 
involving property rights. The Committee 
handles only such matters as are referred 
to it through the Emergency Relief Bureau. 
The Committee has no mechanics for  de- 
termining whether the financial status of 
the prospective client is such as to warrant 
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handling, and this investigation is made by 
the Bureau. In a number of cases their in- 
vestigation has developed that the client 
had sufficient means to employ private 
counsel and the Bureau has refused to re- 
fer the same to the Committee. The Com- 
mittee is a member of the National Asso- 
ciation of Legal Aid Organizations, its an- 
nual dues of $50.00 thereto being paid by a 
friend of the local Bar Association. The 
Committee holds regular meetings every 
other Friday at 5 o’clock P. M. at the Com- 
munity Chest Building, at which time the 
Chairman, Assistant Chairman and_ three 
members of the Association are present to 
consider any matters presented. Twenty- 
five meetings have been held during the pe- 
riod covered by this report. In _ addition, 
the Chairman and Assistant Chairman have 
conferred in their offices on numerous oc- 
casions with persons desiring legal aid ser- 
vice. The Chairman has attended all of 
these twenty-five meetings except two, and 
the Assistant Chairman all except. three. 
The three members of the Association who 
serve at such meetings are selected by lot 
and do not serve again until the available 
members of the Association have been ex- 
hausted. Any emergency arising between 
regular meetings are handled by the Commit- 
tee serving at the preceding meeting. The 
meetings usually take about one and one- 
half hours, though at times they have run 
considerably more. The cases’. presented 
are varied and the amounts of money some 
consult about are very small. Sometimes 
their plight is the result of their own ig- 
norance and advice is all that is needed. 
Some of the claims are fanciful; some 
while morally meritorious, are with 
out legal justification, and others while le- 
gally sufficient, are against insolvent per- 
sons. But every one is given an opportuni- 
ty to tell their story and fully present their 
contentions privately, to a sympathetic and 
considerate committee and if the facts 
show a case within the jurisdiction of the 
Committee to handle, it is referred to one 
member of the Committee then serving, for 
handling to a completion. Our Committee 


procured injunctions, 


interviewed 
Congressmen with respect to special relief 
bills for clients, made special trips to other 
Counties for the purpose of examining pub- 
lie records, and given many other extraor- 


dinary and special attention. As_ stated 
above, the cases are varied. They are vir- 
tually a study in human psychology and run 
the entire gamut of human emotions . 

“The number of cases handled by our 
Committee during the period March Ist, 
1934 to February 15th, 1935, were 326 in 
number, divided in general as_ follows: 
Wage claims 78, small loans 6, installment 
contracts 5, insurance 6, breach of contract 
3, investments 1, personal injuries 1, at- 
torney and client 1, fraud and deceit 3, torts 
19, legal status of property 1, real estate 
34, landlord and tenant 20, personal prop- 
erty 10, estate of deceased 1, insane and 
feeble-minded 1, Minors’ Estate 1, domes- 
tic relations (husband and wife) 32, deser- 
tion 3, non-support (children) 13, non-sup- 
port (husband and wife) 29, non-support of 
parents 5, adoption 2, custody of children 
2, criminal matters 6, pardon wanted 1, war 
claims (pensions) 2, drafting legal docu- 
ments 10, miscellaneous 30. 

“The amount of money collected for celi- 
ents during the same period was $562.25. 
The Court costs paid by the Legal Aid Com- 
mittee during the same period amounted to 
$64.46.” 


NEW BAR ASSOCIATION 
FORMED IN PASCO COUNTY 


The lawyers of Pasco County on March 
14th organized the Pasco County Bar As- 
sociation and elected the following officers: 

J. A. Hendley, president; A. L. Auvil, 
vice-president; J. H. Brewton, secretary- 
treasurer; O. L. Dayton and Don Geiger 
as members of the Executive Committee. 

Circuit Judge John U. Bird, State At- 
torney Chester B. McMullen and court re- 
porter Ben Satterfield, all of Clearwater, 
were guests of the Association at the organ- 
ization meeting. 


THE FORUM 


The Homestead Exemption Amendment 
By H. J. DAME, of the Fort Pierce Bar 


A great deal of speculation is extant concerning the recently adopted 
amendment to the Florida Constitution exempting homesteads from tax- 
ation, and its effect upon various items and manners of taxation. 


This amendment, stripped of verbiage, is: 
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There shall be exempted from all taxation, other than special assess. 
ments for benefits, to every head of a family who is a citizen of and re. 
sides in the State of Florida, the homestead, up to the valuation of $5,000, 


This is precise language, and, to the legal mind, there should be no 


doubt of its meaning, but such conjectures as have arisen are attempted 
to be clarified in answers to the following questions: 


1. When did the amendment take effect? 


2. What taxes are affected? 


3. Are homesteads exempted from levies for bonds? 


. What are special assessments for benefits? 


. Who is the head of a family? 


. What is the homestead? 


4 

5 

6. Who is a resident-citizen ? 

7 

8. What is meant by valuation? 


TIME OF TAKING EFFECT 


“The time an amendment becomes opera- 
tive may be fixed by the constitution or by 
the terms of the amendment itself.” 12 C. J. 
721. Of course if the amendment itself fixes 
the time that it takes effect, the time so fix- 
ed is controlling, but otherwise organic law 
in Florida establishes the time as “eo in- 
stanti on receiving a majority of votes.” 
Perry vs. Con. Sp. Tax School Dist., 89 Fla. 
271. It “becomes operative immediately on 
its adoption at the election thereon held.” 
Re Advisory Opinion, 34 Fla. 500. “If a ma- 
jority of the electors voting upon the am- 
endment ... shall adopt the amendment the 
same shall become a part of the constitu- 
tion.” Art. XVII., Sec. 1, of the Constitution. 


Therefore the homestead exemption amend- 
ment took effect immediately at sundown on 
November 6, 1934. The counting of the 
votes, canvassing of the returns and declara- 
tion of the result were merely administrative 
acts for the purpose of ascertaining and pro- 
mulgating what had already been done. Even 
factions of a day are considered. Taxes that 
became fixed charges prior to or even on No- 
vember 6th, before sundown, were not af- 
fected by the amendment. 12 C. J. 721; Louis- 
ville vs. Portsmouth Savings bank, 194 U. S. 
469. 


TAXES AFFECTED 


It must be kept in mind that there is a 
broad distinction between taxes levied gen- 
erally on all taxable property and _  assess- 
ments on specific property for improvements 
made upon or for the benefit of that prop- 
erty. 

The amendment exempts homesteads from 
ALL taxes. In effect, it removes homesteads 
from the class of taxable property, and puts 


them in the class with churches, schools and 
public buildings, upon which no taxes are 
levied for any purpose. The word ALL is 
very broad and comprehensive, and is defin- 
ed as the whole, every part of, every one of, 
the utmost possible, and leaves nothing for 
speculation. Therefore all taxes, meaning 
every manner of taxation, are prohibited on 
homesteads. The exemption is not limited 
to State and county taxes, but covers city 
and district taxes. 


The exemption amendment became opera- 
tive at the close of November 6th, but taxes 
do not become fixed charges until the assess- 
ment roll is made up and approved, the mill- 
age levied, and the assessor turns the roll 
over to the collector with his warrant. In 
some instances this was not done in its en- 
tirety before the amendment took effect. 
This leaves an open question, for all taxa- 
ble property became subject to taxation on 
the first day of January, which is sometimes 
considered to mean that the lien of taxes af- 
fixed on that day, and I am inclined to be- 
lieve that the courts will so hold, and that 
taxes on homesteads for the year 1934 are 
collectable; so there can probably be no re- 
lief before 1935. 


NO LEVY FOR BONDS 

It has already been observed that home- 
steads are exempted from all taxation; not 
portions or certain classes of taxes, but ev- 
ery form and manner of taxation, except 
special assessments. That statement is as 
broad and complete as it is possible to make 
it. If the amendment does not exempt from 
taxation for bonds, then it does not exempt 
from taxation for any other purpose, and so 
is nullified in its inception. This is prob- 
ably the consummation wished by those who 
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oppose the principle of exemption, and among 
them are perhaps many legal minds who will 
hold this perverted view believing they are 
right; however, the only suggestion of any 
inhibition against the full operation of this 
amendment to free homesteads from taxation 
comes from Article 1, Section 10 of the Fed- 
eral Constitution, which provides that, “No 
State shall... pass any ... law impairing 
the obligation of contracts.” It is true that 
the issuance of bonds by a taxing unit con- 
stitutes a contract with the bondholders, 
which carries the obligation to levy and col- 
lect a sufficient tax upon all “taxable prop- 
erty” to pay off the principal and interest 
when due. Any State law or amendment to 
the State Constitution which impairs such 
obligation, violates the Federal Constitution 
and is a nullity. There is, however, no obli- 
gation in the implied contract between a tax- 
ing unit and its bondholders requiring the 
assessment of any particular piece of prop- 
erty, except upon such as is taxable proper- 
ty at the time of the levy, and that upon a 
fair and equable basis. There is no author- 
ity, under the constitution or laws of the 
State of Florida, that will permit any set 
of officials to enter into a contract that can 
bind future officials to assess for taxation 
any particular property or to fix any arbi- 
trary valuation thereon. “The imposition, 
modification and removal of taxes, and the 
exemption of property from such burdens, is 
an ordinary exercise of State sovereignty. 
There is no pledge, express or implied, that 
this power should not be thereafter exercis- 
ed.” Gilman vs. Sheboygan, 67 US 510, 17 L. 
Ed. 305. 


“Property, whatever its species, is simply 


exempt or subject to be taxed. If exempt, it 
pays nothing; if subject, the amount it shall 
pay is measured by multiplying the fixed 
rate into the actual value. . All property 
not absolutely exempt must be taxed alike.” 
Vedery vs. Summerville, 8 SE 213. 


“The power of taxation is an essential, 
inherent attribute of sovereignty.” St. Bd. 
of Assessors vs. State, (NJ). 4 Atl. 578. 


“The legislature, unless restrained by con- 
stitutional provisions, may exempt particu- 
lar parcels of property, or the property of 
particular persons, from taxation.” Minot vs. 
Phil. W. & B. R. Co., (US) 21 L Ed 888. 


“The power of taxation and the right to 
prescribe what property shall be taxed is a 
sovereign right, belonging to the State 
in its sovereign capacity, and necessarily 
implies the power to prescribe what proper- 
ty shall be exempt from taxation.” Hogg vs. 
Mackay, (Or) 19 LRA 17. 


“All kinds of property must be taxed uni- 
formly, or be entirely exempt.” Pine Grove 
Township vs. Talcott, 86 US 666, 22 L Ed 
232, 


The constitution expressly provides for the 


exemption of municipal, education, literary, 
scientific, religious and charitable property, 
and the Legislature has from time to time 
exempted the property of widows and dis- 
abled persons up to $500.00 household and 
personal effects, woman’s clubs, legion halls, 


motor vehicles, and many other items of 
property without question. These items of 
exempt property run into many millions of 
dollars, yet no effort has ever been made to 
restore them to the tax rolls. Prior to 1866, 
slaves constituted no small portion of the 
taxable property, but they came off the tax 
roll as a class. That did not effect the ~ 
bonds of Columbia county (13 Fla. 451), nor 
the bonds of New Orleans (105 US 278, 26 
L Ed 1090), but merely left the greater ob- 
ligation on the remaining taxable property. 
The method for the payment of bonds, even 
though provided prior to their issuance, 
does not constitute a part of the obligation 
of the contract with the bondholders. 12 CJ 
999, 17 L Ed 305. 


The Supreme Court of the United States in 
Attorney General vs. Lowry, 199 US 2383, 50 
L Ed 167, held valid the act of the legisla- 
ture abolishing several small school districts, 
each with debts, and creating a new district 
from a portion of the territory of the abol- 
ished districts, but not including it all, and 
requiring the new district to pay the debts 
of the old district; and declared that such 
act did not violate the obligation of the con- 
tract. 


“The law abolishing the Florida Agricul- 
ture College did not impair the obligation of 
the contract contained in the acceptance of 
the conditions and benefits contained in the 
Act of Congress of July 2, 1862, relating to 
the maintenance of a college for the instruc- 
tion of agriculture, since the act expressly 
provided the manner in which such branches 
of learning as are related to agriculture shall 
be taught.” State vs. Bryan, 50 Fla. 293. 

The case of Port of Mobile vs. Watson, 
116 US 289, 29 L Ed 620, deals with this 
question. It appears that the City of Mo- 
bile issued $1,000,000.00 of bonds under spec- 
ial act of the legislature, and that subse- 
quently the legislature abolished the City of 
Mobile without providing for the payment of 
the bonds, and then by another act created 
the Port of Mobile from about one-half of 
the territory of the former municipality, but 
limiting its taxing power to six-tenths of one 
per centum. This was doubtless an abortive 
attempt to repudiate the bonds, but only had 
the effect of placing the indebtedness on the 
restricted territory for the court, by manda- 
mus, compelled the Port of Mobile to levy a 
tax to liquidate the bonds. 


Let us make an illustration. A city whose 
tax roll is $1,000,000.00 issues bonds for a 


public building, and from the proceeds of 
such bonds purchases a piece of land which is 
assessed at $10,000.00, and with the balance 
of such proceeds erects the building there- 
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on. This piece of property immediately 
comes off the tax roll and thereafter pays 
no taxes whatever. This procedure has nev- 
er been questioned, yet the security for the 
bonds has, ipso facto, been reduced 1 per 
cent. Time passes and year by year, by rea- 
son of changed conditions, the tax roll is 
reduced by a continual lowering of valua- 
tions until the roll is only 15 per cent of 
what it was when the bonds were issued, yet 
bond attorneys find no remedy. This is not 
an unusual illustration, for the ratio is per- 
haps true of hundreds of the smaller cities 
of Florida. I have in mind a city of 6000 
population in which its tax roll has been 
reduced 85 per cent since its bonds were is- 
sued, or from $18,041,960.00 to $2,709,203.00. 
Property that formerly paid taxes has been 
purchased and several fine churches, a city 
hall and fire station, and a modern water 
plant have been erected, all coming off the 
tax roll, yet bonds that were issued and sold 
at 100 per cent are now selling at 10 per 
cent. No one thinks of taxing the city hall, 
fire station, and water plant, to pay off the 
bonds that were used to build them, because 
bonds are not liens on property and the man- 
ner of assessments and valuations are not 
parts of the obligation of the contract with 
the bondholders; neither does the failure to 
assess property that has become exempt or to 
fix arbitrary values constitute an impair- 
ment of the obligation of the contract. 


It is a peculiar fallacy that suggests the 
taxing of exempt property for any purpose. 
Art. IX, Section 1, of the Constitution re- 
quires a just valuation and a uniform rate 
of taxation, except upon such property as 
may be exempt, and the Supreme Court in 
Camp vs. Allen, 77 Fla. 341, held this sec- 
tion to be mandatory. Property cannot be 
taxed for one purpose and be exempted from 
other taxation, for to do so would impose 
an unequal burden of taxation on that prop- 
erty taxed for all purposes in violation of 
the uniformity clause of the constitution. If 
it is taxable property it must be taxed for 
all the purposes for which all other proper- 
ty is taxed. If it is exempt, then no taxes 
are to be levied for any purpose. There can 
be no middle ground for taxation. If home- 
steads are to be relieved from taxation for 
any purpose, then they must be relieved of 
the burden of all taxation; but if they must 
be taxed for bonds, then they must be taxed 
for all purposes, and the exemption amend- 
ment becomes an empty gesture. 


“No partial exemption or discrimination is 
permitted. Property must be wholly exempt- 
ed or not exempted at all. To impose cer- 
tain taxes exclusively upon one class of tax- 
able property is as much a discrimination as 
to vary the rates of the same or other tax- 
es upon different classes of property.” Gil- 
man vs. Sheboygan, 67 US 510, 17 L Ed 305. 


Bonds are not mortgages. They do not 
co~ stitute a lien upon a single piece of prop- 


erty; not even upon that on which the money 
was spent and which was improved thereby. 
Bonds are merely issued upon the faith and 
credit of the taxing power of the taxing 
unit issuing them and nothing more. Assess- 
ments for special benefits are different. The 
taxing power may be enlarged or limited 
from year to year, but each year stands 
alone. The tax valuations may be increased 
or lowered, and some property may become 
exempt from taxation, but until some. 
thing is done to repudiate the bonds or the 
tax millage is reduced to a point where there 
will not reasonably be raised a_ sufficient 
amount of money by taxation to pay the 
bonds and interest as they mature, the obli- 
gation of the contract is not impaired. 
Church property will go back on the tax roll 
when it ceases to be used as such, and the 
homestead will be taxed when it loses its 
homestead quality, but until then the man- 
sion or hovel you call home, where your chil- 
dren are taught their first lessons of moral- 
ity and good citizenship, where faith is kin- 
dled and the star of hope first pointed out 
to them, shall continue to be your castle and 
the “winds and the rain may enter but the 
king cannot.” 


SPECIAL ASSESSMENTS 
Special assessments are particularly as- 
certained and designated amounts of money 
levied against particular pieces of property 


for special benefits enuring to that property 
by reason of certain public improvements. 


Such assessments are levied against property 
for sewers, sidewalks, streets and the like, 
abutting thereon; and against lands in drain- 
age districts for the proportionate benefits de- 
rived from such improvements. This is not 
a tax that may vary from year to year by 
reason of changed valuations or millage, but 
is a fixed charge made at the time of the par- 
ticular improvement. The fact that such 
special assessment is made payable in annu- 
al installments does not alter the situation. 
Such special assessments are liens against 
particular pieces of property, and are not ex- 
empted by the amendment. The annual in- 
stallments for debt service in a drainage dis- 
trict constitutes such a lien and must be 
paid. There is serious doubt that the main- 
tenance tax levied annually, although on an 
acreage basis, is such a lien. Such would 
perhaps constitute a lien if levied solely for 
the purpose of maintaining the drainage sys- 
tem, but it is used as well for administra- 
tive purposes; salaries, attorney’s fees and 
the like. 


HEAD OF FAMILY 

The head of a family is that person who 
maintains a home and has some person, as 
a member of the family living with him or 
her, who is to some extent dependent upon 
and recognizes the head of the family. One 
person is not a family; there must be at least 
two persons, of whom one must be recogniz- 
ed by the other as the head of the family. 
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A man and his wife constitute a family, with 
the man as the head of it. Father and son, 
mother and daughter. brother and sister, two 
brothers, two sisters, grandparent and grand- 
child, a person and grand parent or parent, 
and any other such relationship, when liv- 
ing together and maintaining a home, con- 
stitute a family. Relationship as used here 
does not mean kinship, as kinship is not nec- 
essary between the parties, but there must 
be some degree of dependence. That person 
upon whom the family depends or relies for 
leadership, guidance or support, is the head 
of that family. Johns vs. Bowden, 68 Fla. 32; 
Adams vs. Clark, 48 Fla. 205; Jetton Lumber 
Company vs. Hall, 67 Fla. 61. The Legisla- 
ture has the authority to re-define this re- 
lationship, and may do so in the enactment 
of laws defining the terms and construing 
the provisions of this amendment. 


RESIDENT-CITIZEN 


A person may be a resident and not a cit- 
izen, and conversely. There are several le- 
gal terms dealing with persons in Florida, 
such as resident, citizen, voter, elector, tax- 
payer, and the like, each having different 
shades of meaning. A resident is a person 
who actually has his habitat or home here, 
but such is not necessarily a citizen; and a 
citizen of Florida may even be a voter here 
and maintain his home in another state. 
United States Senators usually maintain 
homes in Washington, but hold their citizen- 
ship in their home states. A person from 
some other state may move his family here 
and reside in Florida for his health or for 
business reasons, but with no fixed idea or 
determination to permanently remain here; 
and although he remains here for many years 
and acquires property, thus becoming a tax- 
payer, he is not a citizen. That person who 
has accompanied his action in coming to 
Florida with a fixed determination of per- 
manently residing here, eo instanti, becomes 
both a citizen and resident of Florida. After 
one year of such harmony of mind and ac- 
tion he may become a voter, but he need not 
become a voter to have his homestead in 
Florida exempt from taxation. 


THE HOMESTEAD 


The Homestead is that place where a per- 


son resides with his family as his perman- 
ent home, or has manifested his intention 
of making it his permanent home by some 
definite, overt act, and either owns it or has 
some beneficial interest in it. It may be 
160 acres of land with the buildings and im- 
provements on it and one thousand dollars 
worth of personal property; except that the 


land is limited to one-half acre in an in- 
corporated city or town. Art. X, See. 1, of 
the Constitution. The annexation of a 
homestead to a municipality does not affect 
its homestead quality nor decrease the orig- 
inal holding. Art. X, Sec. 5, of the Consti- 
tution. Neither does the building of roads, 
streets and lanes through the homestead af- 
fect it. The homestead in a city or town 
is limited to the residence and _ business 
house of the owner, together with one thou- 
sand dollars worth of personal property. 
Smith vs. Guck, 48 Fla. 1. The ownership may 
be a tenancy in common, Milton vs. Milton, 
63 Fla. 533, or may be an beneficial interest 
owned by the head of the family, Pasco vs. 


‘Harley, 73 Fla. 819. 


VALUATION 


Valuation, referred to in the amendment, 
has reference to the valuation placed on the 
homestead by the tax assessor for taxing 
purposes, and not to the actual cash value. 
Property may have various values; such as 
cash value, use value, intrinsic value, orna- 
mental value, historical value, and sentimen- 
tal value. What is your shade tree worth? 
What is the value of your boy’s pup? Is it 
possible to place a value on the “Wesley 
Oak” or the little log hut where Lincoln was 
born? Property may have various values, 
but can have only one valuation for taxing 
purposes, which is that fixed by the tax as- 
sessor. Had the framers of the constitution 
meant otherwise they would have used the 
term value or cash value and not valuation. 


CONCLUSION 


It is therefore my conclusion that the 
Homestead Exemption Amendment to the 
Florida Constitution became operative at sun- 
down on the sixth day of November, 1934, 
but that it did not affect taxes levied for 
the year 1934; that any person living in 
Florida on the first day of January, 1935, 
with a fixed determination of permanently 
residing here, and having some dependent 
person living with him as a member of his 
family is entitled to have his homestead, 
consisting of not more than 160 acres of land 
(or one-half acre in an incorporated city or 
town) and the improvements thereon with 
$1,000.00 worth of personal property, which 
he or his wife owns, or in which he holds 
a beneficial interest, exempted from all tax- 
ation up to the valuation of $5,000.00 as plac- 
ed thereon by the tax assessor; and that no 
taxation of any nature may be levied against 
such property, except special assessments for 
some public improvement made thereon or for 
its benefit. 
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